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The ACCC is arguably our most influential and
important economic regulator

= Overview of the ACCC's regulatory reach
= The ACCC's evolving role - enforcement

= The ACCC's evolving role - new economic regulatory
powers




Overview of the ACCC'’s regulatory
reach
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Regulatory reach of the ACCC

Mergers and )
acqusitions Industry regulation

Cartels and other (eg communications,
anti-competitive water)
conduct Third party access

Price inquiries, '

monitering (eg

| airports, fuel) and
notifications (eg
airports).

More? Airports?
Aged Care?
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The ACCC'’s evolving role -
enforcement
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Criminal cartel prosecutions on the rise...

Nippon Yusen Kawasaki
Kabushiki Kisen Kaisha Country
Kaisha (NYK) (K-Line) Care

ANZ /
Citigroup/
Deutsche Bank

Cartel conduct in shipping -
cars, trucks and buses

Action against company,
its Managing Director and
a former employee

= Cartel conduct in shipping -
cars, trucks and buses

Single charge of giving .
effect to a cartel provision

Action against company

= Alleged cartel conduct
involving products used
in rehabilitation and aged
care, such as beds,
mattresses, wheelchairs
and walking frames

Pleaded guilty in April

= Action against company 2018

= $25M fine for that charge, .
including a 50% discount
for an early guilty plea &
co-operation

Awaiting sentencing
judgment

MirtterEIl

= Action against ANZ, Citigroup
and Deutsche Bank

= Action against six individual
current or former executives
of ANZ, Citigroup & DB

= Alleged cartel conduct relating
to trading in ANZ shares
following an ANZ institutional
share placement




Criminal cartel prosecutions on the rise... O

5 CFMMEU

= Action against CFMMEU
and an individual (ACT

Price fixing

P Competitors
Divisional Branch make or give i
Secretary) fel (5 61l R effectto a e
y Bid rigging i L] acquisition
. arrangement or restrictions

Charged with attempting to
induce suppliers of
steelfixing and scaffolding
services to reach a cartel
in relation to services
provided to builders in the Allocating

ACT customers,

understanding

suppliers or
geographic A cartel
areas

A matter of process...

= The ACCC is ‘in control’ — undertaking informal
clearance and merger authorisation (following the
Harper reforms)

* FIRB is referring all matters to the ACCC

= The ACCC is enhancing complex merger scrutiny:
= compelling production of information / documents
= requiring oral evidence under oath

2017-18 the ACCC issued significantly more s155
notices (89) compared with the previous year (44)
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A new enforcement front...

= The ACCC has started taking = $1.05m penalty for ‘gun
action against conduct that jumping’ cartel —
occurs as part of the M&A Cryosite/Cell Care

process (rather than just proposed acquisition
reviewing the substantive
= Alleged collateral

effect of an acquisition) conduct substantially
lessening competition —

Pacific National/Aurizon
proposed acquisition
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Update on
key Harpe
reform
offences

= Misuse of market power .

A corporation with a substantial degree of power in a
market must not engage in conduct that has the
purpose, effect or likely effect of substantially
lessening competition in that market, or any market in
which the firm (or related body corporate) supplies or
acquires goods or services

= Concerted practice

A corporation must not engage with one or more
persons in a concerted practice that has the purpose,
effect or likely effect of substantially lessening
competition

The ACCC has a dedicated SLC Unit
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Financial
services

= First task — Residential Mortgage Price Inquiry
(Final report, December 2018)

= The ACCC has established a Financial Services
Competition Branch, which includes a permanent
competition investigation team
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Higher ]

monetary

penalties “The ACCC wants to ensure that penalties for breaches of
- competition laws are not seen as an acceptable cost of

doing business. To achieve deterrence, we need penalties
that are large enough to be noticed by senior management,
company boards, and also shareholders.”

Rod Sims, ACCC Chairman, ACCC Media Release, 4 April 2018

“We are into punishment.”
Rod Sims, ACCC Chairman, Australian, 27 February 2019
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Higher penalties — legislative maximums

Maximum penalties for anti-
competitive conduct

Up t ars
jail time:

Greater of

$10 million; Cartel

or 3x value criminalisation;

of benefit; or fines similar in

10% annual magnitude to
turnover civil penalties

$12,000,000

$10,000,000

*
$8,000,000
$6,000,000
$4,000,000
$2,000,000
$0 - -

1974 Jan 1993  Jan 2007 Jul 2009

person other than body corporate
mbody corporate
m step change - cartel criminalisation

Maximum penalties under the ACL

Greater of
$10 million;
or 3x value
of benefit; or
10% annual
turnover

$12,000,000 .

$10,000,000

$8,000,000 o
$6,000,000 &
$4,000,000

$2,000,000

$0 .

Introduction of ACL,
Jan 2011

September 2018

person other than a body corporate
= body corporate

Higher penalties — on the rise

Anti-competitive conduct
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New penalty frontiers

= Industry Codes

= first financial penalty imposed for alleged breach
of the Horticulture Code

= ACCC advocating for higher penalties for breach
of Franchising Code and Oil Code

= Unfair contract terms

= ACCC advocating for unfair contract terms to be
illegal and subject to pecuniary penalties and
infringement notices

Expect the ACCC to
continue seeking
higher penalties for
breach of
competition and
consumer laws
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Unfair

= franchising
= agriculture

contract
terms = Continued ACCC focus, particularly small business
regime standard contracts; sectors include:

T = The ACCC has a new compulsory information gathering
power to investigate unfair contract terms

= Extension to insurance contracts still progressing
= First review of the regime for small businesses
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Types of clauses the ACCC is targeting in small [
business contracts...

JJ Richards Servcorp Cardtronics
(for example...) (for example...) (for example...)

Limiting Automatic

Ability to
keep
Unilateral customer’s
ability to security
terminate deposit if
contracts they failed to
request its
return

bkjl!7i|atera| termination renewal
ability to vary where __ clauses (opt
prices; payments inL(jglrnglitg/di n ) i
Automatic outstanding W ¢ - o755 ability to
renewal (and ability to Richards unilaterally
clauses (opt charge fees increase
out) post- price after
termination) renewal

Right of first
refusal
when Automatic Unilateral
seeking to agreement price
change renewal increases
providers at
contract end

“2019 will be an important and exciting year for the agency,
with the ACCC focusing on its purpose of ensuring markets
work for the long terms interests of consumers”

ACCC Media Release, 26 February 2019
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Industry
Spotlight

«Commercial
construction

= Financial services
= Agriculttre
«FEranchising

Consumer Focus

* Customer loyalty
schemes

«Large retailers and

*Opague an
complex pricing of
essential services

« Collection and use of

consumer data by
digital platforms

| whitegoods by large

etailers and

. _manufacturers)

Unfair contract terms
agriculture and
ranchising)

Concerted practices

Enduring

Priorities

= Cartel conduct

* Anti-competitive
conduet

* Product safety

+Vulnerable and
disadvantaged
consumers

« Conduct:impacting
Indigenous
Australians

The ACCC'’s evolving role — new
economic regulatory powers

T
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Consumer data right L]

Current ‘Open Banking’
implementation timing....
ACCC can adjust
timeframes

.\ 1 July 2019
® y

Obligations on Big 4 to share

\ product reference (generic)

1 February 2020 product data (phase 1)

Ll "
D D 1, :L LI « Obligations on Big 4 — remaining phase 1

products CDR data

A L)
D I l D 1’ :L [] D 01 . « Obligations on Big 4 and reciprocal data
holders — phase 2 products CDR data
U 1 July 2020
- (-
D ]_l ]J :IJ D "'_ | + Obligations on Big 4 and reciprocal data
— holders — phase 3 products CDR data
1
(
@

~—0

1 February 2021 « Other banks — phase 1 products CDR data

(earlier for reciprocal data holders)
Other banks — phase 2 products CDR
data

1 July 2021

Other banks — phase 3 products
CDR data

(as at 26 February 2019)
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Responsibilities include:
< developing the Rules
AUSTRAL LGN COMPETITION « jinitial accreditation role
& CONEUMER COMMISSION
< enforcement role
« future sector review for
inclusion in regime
X Data 61
Australian Government
ffice of the Australial .
grmﬁoﬂ C°'“TE97 Office of the
Australian
Information
Commissioner
MinterEll 24
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Energy market misconduct

= Electricity sector specific prohibited
conduct proposed under the
Competition and Consumer Act, relating
to:

= electricity retail prices

= the electricity financial contract
market

* the wholesale (spot) market

= Supporting the ACCC'’s electricity
market monitoring inquiry (2018 — 2025)
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Energy market misconduct on..

ACCC proposed enforcement ACCC proposed role as a
role precursor to Treasury powers,
issuing:
= |ssue public warning notices = Prohibited conduct notices
= |ssue infringement notices = Prohibited conduct
= Accept court enforceable recommendations
undertakings = No Treasury action notices

= Apply for injunctions
= Apply for pecuniary penalties




Future regulatory powers?

= Financial services? (Productivity Commission Inquiry)
= Airport regulation? (current Productivity Commission Inquiry)
= Aged care? (current Royal Commission)
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Contacts

Paul Schoff Katrina Groshinski
Partner Partner

T +61 2 9921 4599 T +61 2 9921 4396
M +61 401 145 015 M +61 403 606 464

EMAIL firstname.lastname@minterellison.com
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