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Boards and Directors  

United States | When are directors overboarded? The answer will vary according the industry and the 
growth rate of the company writes Equilar. 

A recent Equilar blogpost discusses the question of how shareholders and boards should determine ‘where 

to draw the line’ when assessing whether a director is overcommitted.  Is the presence of a director on 

multiple boards (and the potential advantages attaching to this) necessarily ‘overshadowed’ by the risk that 

the director in question is potentially unable to fulfil their duties due to excessive time commitments?  Equilar 

suggests that the answer is somewhat dependent on the industry and the growth rate of the company as is 

evidenced in the lower rate of ‘overboarded’ directors in the finance sector (where board requirements and 

commitments are higher) as opposed to the rapidly changing media or technology sectors (where other 

factors eg director experience) are more valuable.  

Scale of the issue: Based on Glass Lewis’ guidelines (which recommend that shareholders vote against a 

director who serves as an executive officer of any public company while serving on more than two public 

company boards and any other director who serves on more than five public company boards) 44 directors 

in the Russell 3000 could be considered ‘overboarded’ which represents 0.38% of the total number of 

Russell 3000 directors. 

Equilar attributes this to three factors: a) the ‘concerted efforts’ by directors to limit their board membership 

and maintain a ‘responsible level of commitment’ following the 2008 financial crisis; b) to the increasing 

scrutiny of board activities and director engagement that followed; and c) to ‘amplified director responsibility’. 

Is ‘overboarding’ always and necessarily a negative?  According to Equilar, the highest percentage of 

‘overboarded directors’ are in the technology (15) and media industries (11).  These are both industries, in 

which especially earlier stage companies, face specific challenges in which experienced directors 

(sometimes directors who hold multiple board seats) can bring particular value eg by ‘facilitating accelerated 

education, strategic partnerships and knowledge in an environment plagued by steep learning curves’.  

Conversely, in industries such as financial services Equilar argues, the ‘marginal benefit of serving on 

multiple boards’ may be less due to the excessive time commitments present in the industry as is evidenced 

in the lower numbers (2) of ‘overboarded’ directors in this sector. Equilar adds that recent lessening of 

government regulatory requirements has shifted a heavier burden on board members to hold management 

accountable.  

Is a more nuanced approach to assessing ‘overboarding’ warranted?  The value (or not) of experienced 

directors in Equilar’s assessment, will depend on the industry and the growth rate of the company: Equilar 

suggests that ‘depending on the nature of the industry and current growth rate of a company, board 

requirements and commitments will vary. Just as the political climate has shifted financial services to require 

an increasing time commitment from directors, technological changes have demanded the media and 

technological companies seek out practiced and experienced directors’.  On this basis, Equilar suggests that 

the answer to whether ‘overboarding’ is necessarily a negative (or a positive) is dependent on the particular 

circumstances and suggests ‘shareholders must be cognizant of the strain of the industry and time 

commitment placed on their directors’.  

[Source: Equilar blog 24/07/2018] 

Board restructure announced in the wake of a failed campaign for board change at MEC Resources 
Ltd. 

The Australian reports that following an unsuccessful campaign for board change at MEC Resources Ltd led 

by former CEO David Breeze and investor Peter Richards, the board of MEC Resources has resigned (with 

the exception of company secretary, chief financial officer and executive director Ms Deborah Ambrosini) 

and new directors have been installed.   

In an announcement to the market MEC said: 

 Chair Goh Hock has resigned from the board and as Chair but will continue his involvement with 

MEC as a consultant and will provide regulator 'strategic advice to the board'.   The AFR comments 

http://www.equilar.com/blogs/392-are-board-members-overcommitted.html
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that Mr Goh’s involvement in MEC has been questioned given he is also a director of Santos and 

Harbour Energy. 

 Mr K O Yap and Mr Heng Yu have resigned from their roles as directors.   

 Mr Michael Sandy has joined the board replacing Mr Goh Hock as Chair. 

 Mr Matthew Battrick and Mr Andrew Bald have been appointed non-executive directors. 

 Ms Deborah Ambrosini will continue in her role as executive director, company secretary and chief 

financial officer.   

According to The Australian, MEC market capitalisation has fallen by about $1 million from $5.3m in the past 

fortnight.   

[Sources: [registration required] The Australian 25/07/2018; ASX Announcement MEC Resources Ltd: New Director Appointments 24/07/2018; 
Results of General Meeting 10/07/2018]  

Diversity 

United States | Replacing women with women?  Heidrick & Struggles' latest annual report on Fortune 
500 board appointments has found that though the number of female board appointees is at record 
levels, overall improvement in the composition of boards has been minimal.   

Heidrick & Struggles has released its annual study of trends in non-executive director appointments in 

Fortune 500 companies: Heidrick & Struggles 2018 Board Monitor.   

Among the key findings were the following. 

 Women accounted for 38% of incoming board directors on Fortune 500 companies in 2017 (up 

from 27.8% in 2016). According to the report, this is the largest percentage of women among new 

director appointees since the data was first tracked in 2009.   

 Overall improvement in gender parity minimal: Women replacing women? Despite an increase 

in the number of women appointees, there has been only slight improvement (1.2% on the previous 

year) in gender composition on boards overall, with the overall percentage of women on Fortune 500 

boards having risen only to 22.2% in 2017.  The report attributes this to the fact that most new 

female director appointees were replacing other women who had left their board roles.  

 Fewer former CEOs appointed than previously: The report also found that there is evidence that 

boards are beginning to look beyond their traditional first choice of CEOs to fill vacant seats with 

fewer current and former CEOs appointed in 2017 than previously: current and former CEOs 

accounted for 47% of director appointments in 2017, down 50% in 2016, 54.4% in 2015, and nearly 

55% in 2013. Nearly 36% of new board appointees in 2017 had no previous board experience. This 

is up sharply from 25% in 2016, the researchers comment which is partly attributable they suggest to 

pressure in recent years to bring new perspective to boards.  

 2% increase in the number of African American appointees: The share of new board 

appointments that went to African-Americans rose from 9% to 11%, which the report notes is the 

highest proportion ever.  The report suggests the increase may be due to increased overall 

awareness of the value and need for diversity on boards. 

 Gender parity by 2025? Extrapolating data for 2017 using a three-year trailing average method, 

Heidrick & Struggles predicts gender parity in new appointments will be achieved by 2025. 

Heidrick & Struggles vice chairman and co-managing partner of the CEO & Board Practice Jeff Sanders 

commented: 'The Board Monitor findings align with the many conversations we're having with our clients, 

who are increasingly looking for diverse talent to bring fresh perspectives into their boardrooms…We are 

encouraged that this latest data shows an acceleration toward greater representation of women on boards. 

As companies look beyond the "usual places" to fill open seats, they are refreshing their boardrooms to be 

more reflective of today's workforce and marketplace'.   

[Sources: PR Newswire 19/07/2018; Heidrick & Struggles media release 19/07/2018; Heidrick & Struggles' 2018 Board Monitor]  

https://www.theaustralian.com.au/business/dataroom/mec-resources-board-quits-after-shareholder-revolt/news-story/1a51200c81685561369ec0be55e095fb
https://www.asx.com.au/asx/statistics/displayAnnouncement.do?display=pdf&idsId=02001911
https://www.asx.com.au/asx/statistics/displayAnnouncement.do?display=pdf&idsId=01998564
https://www.prnewswire.com/news-releases/women-board-director-appointments-hit-record-high-300683410.html
https://www.heidrick.com/Knowledge-Center/Publication/Board_Monitor_2018
https://www.heidrick.com/-/media/Publications-and-Reports/HSBoard-Monitor2018.ashx
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In Brief | Flexible work practices both good for employees and for businesses?  New research 
commissioned by the Victorian government has found that flexible work delivers significant savings 
for businesses as well as benefits for employees.  The WGEA comments that 'Normalising flexible 
working arrangements for women and men is one of the key actions to closing the gender pay gap 
and increasing the representation of women in leadership positions'. 

[Sources: WGEA media release 25/07/2018; Victorian Minister for Women Natalie Hutchins media release 14/07/2018; Promoting gender 
equality and empowering women and girls] 

In Brief | 'Diversity is far more than merely a box-ticking exercise': Women are under-represented in 
the finance profession especially at senior levels, both in Australia and globally according to a new 
report by Frontier Advisers.  The report argues that there are persuasive social, legal and financial 
reasons for business to act to redress the balance.   

[Sources: The Frontier: Thought leadership and insights from Frontier Advisors Issue 138 July 2018; [registration required] The Australian 
23/07/2018]  

Remuneration 

In Brief | A question of ethics? A strong ethical foundation is the key to ensuring aggressive 
performance targets don't lead to poor behaviour writes RMIT Senior Lecturer Tim O'Shannassy. 

[Source: The Conversation 23/07/2018] 

In Brief | The workforce participation rate for women is growing at nine times the rate participation rate 
for men and is on track for parity in a decade, but many of these jobs are low-paying leading the 
researcher to query whether the value assigned to jobs in the 'caring' occupations are given the 
appropriate value. 

[Source: The Conversation 25/07/2018] 

Institutional Shareholders and Stewardship 

ACSI has announced that VicSuper has signed on to the Australian Asset Owner Stewardship Code. 

The Australian Council of Superannuation Investors (ACSI) has announced that VicSuper had become the 

latest signatory to the ACSI Australian Asset Owner Stewardship Code (see: Governance News 18/05/2018) 

joining Australian Super, Hostplus and Hesta who are already signatories. 

ACSI chief executive Louise Davidson commented: 'By becoming a signatory to the Stewardship Code, 

VicSuper is taking a leading role in setting best practices standards for the disclosure and management of 

stewardship activities'.   

[Source: ACSI media release 23/07/2018] 

In Brief | The Korea Corporate Governance Service (KCGS) has reportedly issued a statement, 
announcing that Glass Lewis, has become the first foreign proxy advisor to adopt South Korea’s 
stewardship code.    

[Source: Pulse 22/07/2018] 

  

https://www.wgea.gov.au/wgea-newsroom/flexible-work-improves-business-bottom-line-new-report
https://www.premier.vic.gov.au/flexible-workplaces-good-for-women-and-business/
https://www.vic.gov.au/women.html
https://www.vic.gov.au/women.html
https://frontieradvisors.com.au/wp-content/uploads/2018/07/Frontier-Line-138-The-Power-of-Gender-Diversity-in-the-Workplace-V5.pdf
https://www.theaustralian.com.au/business/financial-services/wolves-of-fund-management-turn-women-off-role/news-story/08af9520a286be2baaf88a2387ab535d
https://theconversation.com/five-steps-business-can-take-to-ensure-aggressive-performance-targets-dont-drive-bad-behaviour-99855?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20July%2024%202018%20-%20107159501&utm_content=Latest%20from%20The%20Conversation%20for%20July%2024%202018%20-%20107159501+CID_76c1d424ceb6ab12f78dd6032edc38d4&utm_source=campaign_monitor&utm_term=Five%20steps%20business%20can%20take%20to%20ensure%20aggressive%20performance%20targets%20dont%20drive%20bad%20behaviour
https://theconversation.com/women-are-dominating-employment-growth-but-what-sort-of-jobs-are-we-talking-about-98698?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20July%2025%202018%20-%20107229508&utm_content=Latest%20from%20The%20Conversation%20for%20July%2025%202018%20-%20107229508+CID_c3aa9c523fea22aaee6c177b9140e19e&utm_source=campaign_monitor&utm_term=Women%20are%20dominating%20employment%20growth%20but%20what%20sort%20of%20jobs%20are%20we%20talking%20about
https://www.minterellison.com/articles/acsi-has-released-the-first-australian-stewardship-code-for-asset-owners
https://www.acsi.org.au/images/stories/ACSIDocuments/MediaReleases/VicSuper-signs-up-to-Australian-Asset-Owner-Stewardship-Code.pdf
http://pulsenews.co.kr/view.php?year=2018&no=460321
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Other Shareholder News 

Have activists highjacked corporate governance?  Commentator Janet Albrechtsen has questioned 
whether the focus on 'social issues' in proposed changes to the ASX Corporate Governance 
Principles and Recommendations has come at the expense of focus on improving governance 
practices.   

Writing in The Australian, Janet Albrechtsen has questioned whether the focus on 'social issues' (eg diversity; 

social responsibility; a social licence to operate) in the proposed changes to the ASX Corporate Governance 

Principles and Recommendations is conducive to improved governance standards.   

[Note: Consultation on proposed amendments to the ASX Corporate Governance Principles and 

Recommendations recently concluded (27 July).  For an overview of the proposed amendments see: 

Governance News 04/05/2018.] 

In her view, there is significant risk (if the proposed amendments are adopted in the final version) that by 

'Inserting deliberately ambiguous words about diversity, social responsibility, a social licence to operate and 

so on into ASX corporate governance principles…activists [would be provided] with new and potent weapons 

to blackmail corporate Australia into following favoured social agendas'. 

Ms Albrechtson also argues that the increased focus in each edition of the Principles (ie since the 

introduction of the ASX Corporate Governance Principles and Recommendations in 2013) on 'social issues' 

has ultimately led to poorer governance outcomes citing examples of recent corporate misconduct in support 

of her view. 

Ms Albrechtson expresses support for the views put by new AMP Chair David Murray that the present ASX 

principles have been ineffective and 'the revised principles will go further in limiting the development of 

knowledge and value in governance models for individual institutions' on the basis that they have become 

overly prescriptive.  

Ms Albrechtson concludes that 'Nothing will change unless others challenge the noisy but small number of 

activists who have been allowed to hijack corporate governance in this country. The corporate dissidents 

could start by pointing out that there is nothing socially responsible about the dire results of their corporate 

governance experiment.' 

[Source: [registration required] The Australian 25/07/2018] 

United States | Encouraging IPOs to 'restore US competiveness': S. 488 JOBS Investor Confidence Act 
2018 (JOBS Act 3.0) has passed the House and will now be considered by the Senate. 

On July 17, 2018, the US House of Representatives passed S. 488 JOBS and Investor Confidence Act 

(JOBS Act 3.0), a package of reforms consisting of 32 pieces of legislation which leader of The House 

Financial Services Committee Jeb Hensarling writes is primarily aimed at 'spur[ring] entrepreneurship by 

reinvigorating business startups and initial public offerings' to 'restore US competitiveness'.  According to Mr 

Hensarling, the number of IPOs currently stands at 50% of what it was 20 years ago.  

The legislation proposes to do this by streamlining the IPO process, extending certain disclosure exemptions 

for emerging growth companies and expanding the definition of accredited investors among other measures. 

Mr Hensarling comments when 'President Obama signed the first JOBS Act in 2012, he called it “one useful 

and important step” on the journey "to remove a number of barriers that were preventing aspiring 

entrepreneurs from getting funding." For the sake of America’s long-term growth and competitiveness, let’s 

hope support for the Job Act 3.0 will be similarly bipartisan'.   

The legislation will now be considered by the Senate.   

Impacts for existing listed companies and investors? Commenting on the legislation, Glass Lewis writes 

that the Bill could also have significant consequences for already listed companies and their investors eg the 

Bill proposes to roll back some Dodd Frank Wall Street Reform and Consumer Protection Act 2010 reforms 

(eg removing the stress test requirements for non-bank institutions).  In addition, Glass Lewis comments that 

the Bill is not entirely aimed at rolling back/streamlining existing requirements but in fact includes some 

https://www.minterellison.com/articles/consultation-on-revised-asx-corporate-governance-principles-and-recommendations
https://www.theaustralian.com.au/opinion/why-corporate-australia-should-resist-the-lefts-social-engineers/news-story/9a00d18852d2ddbfe524443dbaf6c8cd?utm_source=The%20Australian&utm_medium=email&utm_campaign=editorial&utm_content=BusinessReviewAM


 

 

MinterEllison | Governance News  

Disclaimer: This update does not constitute legal advice and is not to be relied upon for any purposes |  Page 9 of 23 

 

additional and/or revised disclosure requirements eg companies with multi-class voting structures would be 

required, were the Bill enacted, to disclose the number of shares of all classes of voting securities 

beneficially owned as a percentage of total outstanding securities and the total combined voting power that 

those securities represent. 

[Sources: [registration required] The WSJ 15/07/2018; Whitehouse media release: Statement from the Press Secretary on S. 488, the JOBS and 
Investor Confidence Act of 2018 17/07/2018; Glass Lewis Blog 18/07/2018; S. 488 JOBS Investor Confidence Act 2018; Glass Lewis 18/07/2018] 

In Brief | Sir Win Bischoff has written open letters to company chairs, investors and proxy advisors to 
remind them of their responsibilities in making the newly revised 2018 UK Corporate Governance 
Code a success, delivering better business performance and public trust. 

[Sources: FRC media release 20/07/2018; Open letter from Sir Win to company chairs; Open letter from Sir Win to investors; Open letter from Sir 
Win to proxy advisors]  

In Brief | The Nigerian Financial Reporting Council has released a draft Corporate Governance Code 
for consultation.  Consultation closes 31 July 2018. 

[Source: Financial Reporting Council of Nigeria media release 24/07/2018] 

Regulators 

In Brief | The Administrative Appeals Tribunal has reduced ASIC's permanent banning order against a 
financial adviser that ASIC alleged was not of 'good fame or character' on the basis that there was no 
'longer reason to believe' the applicant was 'not of good character'.  In making his decision, Deputy 
President McCabe said: 'I stress that in doing so I am not disagreeing with the decision ASIC made at 
the time…the evidence of the dishonesty were more than enough to justify the decision. But the case 
has evolved as the applicant’s insight into his own behaviour has changed'.   

[Sources: 18-213MR AAT varies banning period of former Hobart financial planner; Williams and Australian Securities and Investments 
Commission (Taxation) [2018] AATA 2312 (13 July 2018)] 

In Brief | UK Financial Conduct Authority (FCA) enforcement actions have dropped significantly 
according to the latest FCA enforcement report: According to the report, the value of financial 
penalties imposed by the FCA in 2017/18 dropped 61% to £69.9m compared with the value of financial 
penalties imposed in 2016/17 (£181 million).  The financial penalties imposed during 2017/18 were split 
across 16 enforcement actions, six of which were taken against firms (£69 million) and the remainder 
against individuals (£0.9 million).  Separately, the FCA has also released its annual report for the year 
ended 31 March 2018 in which it described the enforcement action taken as 'appropriate'.     

[Sources: Financial Conduct Authority annual report for the year ended 31/03/2018; Financial Conduct Authority Enforcement annual 
performance report 2017/2018] 

In Brief | ASIC's criminal conviction rate is less than a third of its success rate 20 years ago, though it's 
budget has trebled?  Based on a review of ASIC's annual reports The Australian has questioned the 
regulator's performance.   

[Source: [registration required] The Australian 27/07/2018] 

Corporate Social Responsibility and Sustainability 

Responsible Investment Association Australasia (RIAA) benchmark report has found impact products' 
value has quadrupled over 2.5 years. 

The Responsible Investment Association Australasia (RIAA) in partnership with Swinburne University’s 

Centre for Social Impact have released a report: Benchmarking Impact 2018 into impact investing activity 

and the performance of Australian impact investment products over the period 1 July 2015 to 31 December 

2017.  The report found that Australian investment products that deliver social and environmental impacts 

quadrupled in dollar value over the reporting period from $1.2bn at December 2015 to $5.8bn at December 

https://www.wsj.com/articles/to-restore-u-s-competitiveness-pass-the-jobs-act-3-0-1531680369
https://www.whitehouse.gov/briefings-statements/statement-press-secretary-s-488-jobs-investor-confidence-act-2018/
http://www.glasslewis.com/legislative-update-jobs-act-3-0-covers-quarterly-reporting-insider-trading-and-multi-class-share-structures/
https://docs.house.gov/billsthisweek/20180716/S488.pdf
http://www.glasslewis.com/legislative-update-jobs-act-3-0-covers-quarterly-reporting-insider-trading-and-multi-class-share-structures/
https://www.frc.org.uk/document-library/corporate-governance/2018/open-letter-from-sir-win-to-company-chairs
https://www.frc.org.uk/document-library/corporate-governance/2018/open-letter-from-sir-win-to-investors
https://www.frc.org.uk/document-library/corporate-governance/2018/open-letter-from-sir-win-to-proxy-advisors
https://www.frc.org.uk/document-library/corporate-governance/2018/open-letter-from-sir-win-to-proxy-advisors
file:///C:/Users/skhilder/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Korea%20Stewardship%20Code%20Council
https://asic.gov.au/about-asic/media-centre/find-a-media-release/2018-releases/18-213mr-aat-varies-banning-period-of-former-hobart-financial-planner/
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2018/2312.html?context=1;query=%22troy%20williams%22;mask_path=au/cases/cth/AATA
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2018/2312.html?context=1;query=%22troy%20williams%22;mask_path=au/cases/cth/AATA
https://www.fca.org.uk/publication/annual-reports/annual-report-2017-18.pdf
https://www.fca.org.uk/publication/corporate/annual-report-2017-18-enforcement-performance.pdf
https://1.next.westlaw.com/Document/Iea44a18090ca11e8a295da85296c11ec/View/Basic.html?sp=au-wln-minter&hash=030fd9eb4a800eecf0c6b57bf4b497948cdc039704465184d6150c91df2cd230&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a361a8300000164d89f2ec35f539d8a%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D14%26alertGuid%3Di0ad0105800000151b149ad1c9def4365&listSource=Alert&list=WestClipNext&rank=14&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0ad0105800000151b149ad1c9def4365&__lrTS=20180727034841752&bhcp=1
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2017 delivering positive financial returns for investors, benefiting he environment and impacting the lives of 

tens of thousands of people.   

Increased investment activity (green bonds are the primary driver of growth) 

 The data set of investable impact investment product has grown from $1.2 billion since the last 

report as at 30 June 2015 to $5.8 billion at 31 December 2017. 

 Green bonds were the primary driver of growth accounting for $4.9 billion of the 2018 data set.  

However, the other types of impact investment products represented by the remaining data set have 

also grown rapidly from nearly $300 million in total, to nearly $1 billion in total over the same period. 

 Excluding green bonds, the highest concentration of investments by dollar weighting is in real assets, 

including property and infrastructure 

 Environmental investments (96%) far outweigh social investments (4%) on a dollar-weighted basis. 

Investment performance – financial and impact 

 Financial performance: According to the report, financial returns for assets in the data set broadly 

reflect the returns in the 2016 data set (used in the initial ‘pilot report’ released in 2016) and were 

found to be tracking in line with investor expectations.  Private debt investments in aggregate are 

reportedly achieving a gross 8.0% p.a. since-inception return relative to global investor expectations 

of between 2.7%–7.0% for this asset class. 

 Impact performance:  

- Examples of the social and environmental impacts that Australian impact investments are 

having include: 700 vulnerable families assisted, 369 employment pathways or jobs created; 

22,688 students supported; 1069 clients receiving health and well-being services, 2,110,000 

tons of CO2 emissions avoided and 950 mega litres of water delivered to wetlands, creeks 

and ecosystems.  

- According to the report, there is an increase in the cumulative impact relative to 2016 levels 

eg the data set reported 3.9 tonnes of carbon dioxide equivalent emissions avoided where 

as in 2018, this has increased to over 2,110,000 tonnes of CO2 emissions avoided or 

abated. The researchers attribute this to the growth in environmental assets in the data set, 

as well as more time for the assets in the 2016 data set to accumulate benefits which can 

now be reported. 

 The United Nations Sustainable Development Goals (SDGs) are gaining significant traction. 

The SDGs is the most reported impact framework to be adopted by respondents, with Goal 11: 

Sustainable Cities and Communities receiving the greatest amount of investment dollars above the 

other 16 SDGs. 

RIAA CEO Simon O’Connor commented: 

 Demand for impact investments is strong: ‘Australians are fundamentally attracted to the idea 

that their investments can shape a better world, with our own research showing that 9 in 10 

Australians expect their super and other investments to be invested responsibly and ethically. Impact 

investment provides the vehicle to deliver on these expectations and help people do good and do 

well at the same time.  RIAA is working to bring impact to scale: to move from the edges of the 

investment market into the centre. This means increasing the capital flowing into impact investments, 

as well as taking the important lessons provided by this field to the broader investment community, 

so that impact is considered equally alongside risk and return’ Mr O’Connor said.  He added that this 

strong demand is evidenced by the increased activity (and impact) highlighted in the report. 

[Note: The research Mr O’Connor is referring to appears to the following RIAA report: From Values to 

Riches: Charting consumer attitudes and demand for responsible investing in Australia.  For an  

overview of the key findings see: Governance News 17/11/2017] 

 Lessons in reporting? Mr O’Connor suggested that the ‘emerging industry’ has lessons for finance 

more generally ‘highlighting that all of our investments have an impact, whether positive, negative or 

https://sustainabledevelopment.un.org/sdg11
https://sustainabledevelopment.un.org/sdg11
https://www.minterellison.com/articles/australia-wide-study-has-found-most-australians-expect-funds-to-be-ethically-invested


 

 

MinterEllison | Governance News  

Disclaimer: This update does not constitute legal advice and is not to be relied upon for any purposes |  Page 11 of 23 

 

neutral, whether intentional or not – and that the trillions of dollars flowing around capital markets 

today are shaping the Australia of tomorrow. Impact investment, and in particular the rigour behind 

the measurement of social and environmental outcomes, is teaching the finance community at large 

to think about and measure the impact that it is having, beyond solely the generation of financial 

returns’.   He added that investors are increasingly reporting on how their investments are 

contributing to delivering on the UN Sustainable Development Goals, an area ‘that we are seeing 

again influence the portfolios of investors well beyond the impact investment market.’ 

[Sources: RIAA media release; Benchmarking impact 2018: Market Activity and Performance Report 2018; Investment Magazine 23/07/2018] 

Climate Disclosure | IAG has released a three year climate action plan to reduce carbon emissions, 
assess exposure of its portfolio to changing climatic conditions, invest more into green bonds and 
extend its fund manager screening for environmental, social and governance criteria.  

IAG has released its first three year climate action plan.  The plan is intended both to ensure the business is 

managed sustainably for the long term and to ensure offerings remain affordable and accessible for 

consumers.  Among the six areas of focus in the plan are the following: reducing carbon emissions, 

assessing exposure of its portfolio to changing climatic conditions, investing more into green bonds and 

extending its fund manager screening for environmental, social and governance criteria.  

The AFR reports that senior executives at IAG will be expected to integrate climate change risk mitigation 

initiatives into their respective divisions, but that performance on these factors in not linked to remuneration 

or specific timelines, though this may be considered by the company in future. 

Climate activist Market Forces is critical of this plan (and similar plans)?  Activist Market Forces which 

(among other things) has called on Australia's largest insurers (QBE, Suncorp and IAG) to 'educate 

customers about the effects of climate change on premiums and participate in risk mitigation measures' and 

which has previously supported (an unsuccessful resolution) at QBE calling for greater climate disclosure, is 

reportedly critical of the lack of deadlines or 'solid commitments' in the IAG plan.  Executive director Julien 

Vincent said: 'Other insurers have done a lot of this work, even though they won't disclose it, which they 

should be doing…If I'm to give them any credit, it would be in acknowledging the danger of our current 

trajectory of global warming, and stating their intention more outspokenly as an advocate for climate change 

action'.  The AFR comments that IAG has been carbon neutral since 2012, and hit its 2020 target to reduce 

emissions by 10% ahead of time. 

The AFR comments that Suncorp released its own climate change action plan in April.  Reportedly, Market 

Forces said while there were 'milestones that the company's leadership can be held accountable for there 

was no end date to the work'.   

The AFR adds that QBE is now 'an outlier and as yet has not made commitments [to managing climate risk]'.  

[Sources: IAG media release 19/07/2018; IAG-Climate-Action-Plan-2018;  [registration required] The AFR 23/07/2018] 

United States | A new report from Deloitte argues that the board’s oversight role with respect to 
strategy and risk should include oversight of the company’s social purpose strategy. 

Deloitte has released a report highlighting emerging trends for 'boards to watch' as companies determine 

'how to activate a social purpose strategy'.   

Trends 

Trends highlighted in the report include the following.  

 Companies are shifting from a siloed CSR view to a broader corporate social purpose 

strategy which has implications for implementing and reporting on strategy.  The report 

observes that companies are increasingly integrating pro-social priorities into their core business 

strategy and reporting and more effectively communicating the social and financial impacts of social 

purpose activities by including social purpose information in corporate financial reporting. 

 Diversity in approach to implementation: The report also observes that there is no 'one size fits 

all' approach but that the area(s) in which one company demonstrates its commitment to social 

https://responsibleinvestment.org/resources/benchmarking-impact-report/
https://responsibleinvestment.org/resources/benchmarking-impact-report/
https://investmentmagazine.com.au/2018/07/impact-products-value-quadruples-over-2-5-years/?utm_medium=email&utm_campaign=IM142&utm_content=IM142+CID_537405b1cc363ab873ea095914c0ff60&utm_source=Campaign%20Monitor&utm_term=Impact%20products%20value%20quadruples%20over%2025%20years
https://www.marketforces.org.au/campaigns/insurance/
https://www.iag.com.au/iag-climate-action-plan
https://www.iag.com.au/sites/default/files/documents/IAG-Climate-Action-Plan-2018.pdf
https://1.next.westlaw.com/Document/Ied15c3208dba11e89b248bf6d8701550/View/Basic.html?sp=au-wln-minter&hash=1fdd779118a4e09bd1946cc71db4526590b92073f7c0ac302e21346977e262da&viewType=FullText&navigationPath=Alert%2fv1%2flistNavigation%2fWestClipNext%2fi0a361a8200000164c4040b194f072029%3ftransitionType%3dAlertsClip%26originationContext%3dSearch%2520Result%26sp%3dau-wln-minter%26contextData%3d%2528sc.AlertsClip%2529%26rank%3d27%26alertGuid%3di0a368f0900000153964d9bb799921c8e&listSource=Alert&list=WestClipNext&rank=27&originationContext=Search+Result&transitionType=AlertsClip&contextData=(sc.AlertsClip)&VR=3.0&RS=cblt1.0&alertGuid=i0a368f0900000153964d9bb799921c8e&__lrTS=20180723023153702
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responsibility are likely to differ from those of other companies according to a wide range of factors 

eg brand identity, industry, size, location(s), resources, and history, including any history of 

noncompliance or other negative items that the company may want or need to overcome. 

 Social responsibility activities may 'necessitate changes' to 'core and other business 

practices'.  For example, responsible sourcing of materials can trigger significant changes in 

purchasing and procurement processes.   

 The US tax changes enacted in 2017 have freed up funds that some companies are directing 

towards social-purpose initiatives. The report observes that several large companies have 

announced significant increases in corporate giving commitments directly tied to tax reform.  

 Companies are more frequently using their platforms to speak out on social issues, 

particularly those affecting their employees and their ability to do business, even at the risk of 

alienating certain constituents and government officials.  For example, in recent months issues 

surrounding refugees and immigration, race and diversity, and gun violence have been prominent, 

with CEOs, companies, and coalitions of companies increasingly taking public stands.  

Role of the board?  Steps the board may wish to consider implementing. 

 Given the increased focus on corporate citizenship and social licence to operate, and the potential 

benefits and/or risks associated, the report argues that the board’s oversight role with respect to 

strategy and risk should include overseeing the company’s social purpose strategy, 'including 

encouraging management to address social purpose as part of its corporate strategy if it is not 

already doing so'.   

 As companies 'refresh their social purpose strategies and increase their commitments accordingly', 

boards may need to focus, the report suggests, on overseeing both the nature of the commitment 

and the actions taken to implement it, as well as any risks that could arise from pro-social activities. 

 The report suggests that boards may consider:  

- Board review of social purpose strategy and execution: Asking management whether 

and to what extent the company has developed a social purpose strategy and the extent of 

related activities, ‘challenge or question both, and review how they are being executed’.  The 

report also suggests that it the company does not have a stated social purpose strategy that 

the board may ‘want to understand management’s reasoning, challenging it as appropriate’. 

- Creation of a board level committee: Depending upon the nature and extent of the 

company’s social purpose, the board may wish to consider forming a separate, board-level 

committee to oversee those activities.  A committee of this kind may generate both 

reputational benefits by demonstrating the company’s pro-social commitment at the highest 

levels, and also provide some comfort to investors on board oversight of social purpose 

strategy, activities and related benefits and risks for the company.  

- Disclosure of social purpose strategies/risks: Whether or not companies form separate 

board-level committees, they should also consider disclosing the role of the board in 

overseeing social purpose strategies and risks. 

- Board involvement in determining where advocacy and support should be targeted: 

Whether within a sub-committee or under the purview of the entire board of directors, the 

board can also help management determine which issues and organisations should receive 

advocacy and support from the company. ‘Just as the board oversees capital allocation, the 

board can oversee the allocation of the company’s limited pro-social resources to help 

maximize shareholder value’. 

[Sources: Deloitte: The board's role in Corporate Social Purpose July 2018; Harvard Law School Forum on Corporate Governance and Financial 
Regulation 20/07/2018] 

In Brief | ACCR have announced plans to lodge a resolution at the upcoming Origin Energy AGM 
calling for the company to improve its measurement and reporting of GHG emissions, and for 
disclosure of details of the process it followed for obtaining consent from the traditional owners for 

https://www2.deloitte.com/content/dam/Deloitte/us/Documents/finance/us-on-the-boards-agenda-industry-july.pdf
https://corpgov.law.harvard.edu/2018/07/20/the-boards-role-in-corporate-social-purpose/
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the development of new gas fields in the Beetaloo Basin (on Indigenous land).  ACCR has called on 
shareholders to support each resolution.  

[Source: ACCR media release 26/07/2018] 

In Brief | The AFR reports that investors are increasingly focused on the long-term 'social licence' that 
comes from being a good corporate citizen: Morgan Stanley's examination of ASX 200 companies and 
their ability to harness inclusive growth identified diagnostics group Sonic Healthcare, hearing 
implant business Cochlear Group and property and infrastructure company Lendlease Group as the 
three standouts for being able to maximise the benefits as the world looks to 'inclusive growth'.  
Ramsay Health Care and Primary Health Care were also reportedly highly ranked. 

[Sources: [registration required] The AFR 25/07/2018] 

Financial Services 

Royal Commission into Misconduct in the Banking, Superannuation and Financial 
Services Industry (Financial Services Royal Commission) 

Top Story | Treasury has submitted to the Financial Services Royal Commission that the separation of 
vertically integrated financial firms is not warranted, though 'more work' is needed to determine the 
'nature and extent of conflicted advice' in the superannuation sector. 

Treasury's submission to the Financial Services Royal Commission in Background Paper 24 outlines (among 

other things) Treasury's views on whether the Royal Commission should recommend structural separation to 

prevent the inherent conflicts of interest in vertically integrated business models where financial advisers 

essentially work for the financial product manufacturers. 

Treasury is of the view that structural reform is unwarranted at this time: 'Our judgment — subject to 

evidence in future hearings — is that recent structural changes in the industry, recently introduced or soon to 

be introduced reforms, other potential reforms the Commission could recommend, and heightened attention 

by firms and ASIC, should be sufficient to mitigate the systemic risks involved — subject to further ongoing 

scrutiny by regulators'.  

Treasury adds that 'Structural separation would also be complex and disruptive, and could have unintended 

consequences'. 

The paper goes on to explain that though there are potential advantages in structural separation there are 

also 'significant drawbacks' including the loss of economies of scale, convenience for consumers and better 

access to redress with vertically integrated firms as well as the risk of unintended consequences from 

individuals switching to rely on general advice or other (lower quality) advisers.   

Superannuation sector? Treasury writes that if structural separation were to be considered in the 

superannuation sector, 'More work would be needed to determine the nature and extent of conflicted advice 

provided by the superannuation sector and whether it exists in intra-fund advice'.  Treasury goes on to say 

that the 'Royal Commission hearings on superannuation may shed some light on this' and adds that the 

Australian Securities and Investments Commission (ASIC) 'will shortly undertake an examination of financial 

advice in the superannuation industry'. 

[Source: Treasury: Background Paper 24: Submission on key policy issues 26/07/2018] 

Round 5 Superannuation hearings will commence on 17 August.  The timeframe and topics of the 
remaining hearings have also been confirmed.   

The focus of the fifth round of public hearings will be on superannuation.  The hearings will run from 6 

August to 17 August.   

Round 5: Schedule of topics and case studies 

https://accr.org.au/shareholder-action/current-resolutions/
https://1.next.westlaw.com/Document/Idfa837708f4c11e8a1b3db10c2176725/View/Basic.html?sp=au-wln-minter&hash=f243a80c827424f51bc55f1782dc50b15ebd8eaa7da17dce119e2aaca10fa0d3&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a36a2a500000164ce522b9f6e517910%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D52%26alertGuid%3Di0a368f0900000153964d9bb799921c8e&listSource=Alert&list=WestClipNext&rank=52&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0a368f0900000153964d9bb799921c8e&__lrTS=20180725055449217&bhcp=1
https://financialservices.royalcommission.gov.au/publications/Pages/default.aspx
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Topic Case studies 

Duties of RSE Licensees (including structural and 

governance arrangements, the relationship 

between trustees and financial advisers and selling 

practices) 

AMP Super and NM Super (AMP); Australian 

Super; Catholic Super (CSF); Colonial First State 

(CBA); Electricity Supply Industry Superannuation 

(Qld); Host-Plus; IOOF; Mercer; NULIS (MLC/NAB); 

Onepath and Oasis (ANZ); Suncorp; Sunsuper; 

United Super (CBUS) 

Superannuation funds and Aboriginal and Torres 

Strait Islander members 

QSuper 

Effectiveness of superannuation regulators ASIC 

APRA 

 

Remaining public hearings and delivery of interim report 

The Commission has also confirmed the timelines and topics for the remaining hearings and delivery of the 

interim report. 

 Round 6 public hearings will run between 10 and 21 September.  The focus will be on insurance. 

 Written submissions will be invited at the conclusion of Rounds 5 and 6, and following the tabling of 

the interim report (on 30 September). 

 Round 7 public hearings will run between 19 November and 30 November.  The hearings will focus 

on policy questions arising from the first six rounds of public hearings.   

Background papers on superannuation ahead of its 5th round of public hearings: 

 Background Paper 22 - Consumer interactions with the superannuation industry. This paper provides 

a broad outline of how consumers (or members) enter the superannuation market, interact with 

superannuation fund trustees and access their superannuation at retirement. 

 Background Paper 23 - Overview of key regulatory reforms in superannuation. In this paper, 

Treasury has outlined the various super reforms since the introduction of the compulsory 

superannuation guarantee regime in 1992 and the Wallis Inquiry (1997). Treasury has also 

highlighted the Government's latest reform proposals, including the Treasury Laws Amendment 

(Protecting Your Superannuation Package) Bill 2018; Treasury Laws Amendment (Improving 

Accountability and Member Outcomes in Superannuation Measures No 1) Bill 2017; Retirement 

Income Framework measures and the Productivity Commission draft report on the competitiveness 

and efficiency of the superannuation system. 

 Background Paper 24: Submission on key policy issues.  Treasury's submission to the Financial 

Services Royal Commission in Background Paper 24 outlines (among other things) Treasury's views 

on whether the Royal Commission should recommend structural separation to prevent conflicts of 

interest inherent in vertically integrated business models where financial advisers essentially work for 

the financial product manufacturers.  This paper is discussed in a separate post below.  

 Background Paper 25: Legal framework governing aspects of the Australian Superannuation System.  

In this paper, Professor Pamela Hanrahan explains aspects of the legal framework for the Australian 

superannuation system, focusing on the rules that govern the use of members’ funds by trustees and 

other professional financial services providers in the superannuation system.  It also deals briefly 

with advice in superannuation, and member dispute resolution. 

[Sources: Royal Commission into Misconduct in the Banking Superannuation and Financial Services Industry: Public Hearings; Publications] 

https://financialservices.royalcommission.gov.au/public-hearings/Pages/default.aspx
https://financialservices.royalcommission.gov.au/publications/Pages/default.aspx
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Superannuation 

Top Story | ASIC Chair James Shipton has outlined a new supervisory approach to supervision of the 
superannuation sector.  

In a speech to the Financial Services Council Summit: The trust deficit and superannuation, Australian 

Securities and Investments Commission (ASIC) Chair James Shipton has called on the superannuation 

sector to address the 'trust deficit' stating that 'To be blunt, there has been too much focus in many parts of 

the superannuation sector on exploiting opportunities to make money from Australians instead of focussing 

on the responsibilities that come from being the custodians of other people’s money'.   

Key Points 

1. Three 'suggestions' for the financial sector to consider implementing: Mr Shipton called for 

the financial sector generally to: a) conduct 'wholesale review of conflicts of interests'; b) for 

greater management oversight of and investment in, systems and processes to identify, manage 

and remediate issues (eg breach reporting); and c) for firms to create/refresh strategies to deal 

with regulators. 

2. Enhanced supervisory approach to superannuation: Mr Shipton said that ASIC is ‘currently 

looking to deliver an enhanced supervisory approach for superannuation and have already 

strengthened our team focused on this area’.  He then outlined some of the actions included in 

the new approach including more frequent on-site visits and more engagement (among others). 

3. Forthcoming reports/investigations: Mr Shipton flagged a number of forthcoming ASIC 

reports/investigations: a) Breach Reporting: ASIC's review into breach reporting practices in 12 

banking groups will be released next month; b) Insurance in Super Report (and 'further work' on 

Employers and Super and in relation to Total and Permanent Disablement Insurance); c) ASIC is 

'planning a project looking at personal advice provided by superannuation funds'; d) review of 

internal IDR processes.   

Context: The Royal Commission: Mr Shipton prefaced his comments by stating that ‘The Royal 

Commission has highlighted, for the community, the costs and consequences of financial services 

misconduct’ much of which, is the same misconduct that ASIC has been investigating and acting on for 

many years and is ‘reflective of a trust deficit facing the financial services sector in Australia’.  He reiterated 

that it is up to the financial services industry to address the issues being highlighted, many of which have 

been apparent for some time.  

Restoring the trust deficit in the financial sector generally: Three ‘suggestions’ for industry. 

Mr Shipton said that ‘There has been a great deal of talk, indeed rhetoric, around the trust deficit and the 

cultural reforms needed in finance. Now is the time to move from rhetoric to reality’. Mr Shipton outlined three 

‘suggestions’ to industry. 

1. Address conflicts of interest: ‘there needs to be wholesale review of conflicts of interests in 

firms, sectors and markets to identify, manage and, if appropriate, remove every single conflict of 

interest’ Mr Shipton said.  He added noted that conflicts of interest had been highlighted during 

the Financial Services Royal Commission hearings as a ‘root cause’ of much of the identified 

misconduct and that the historical ‘reluctance’ and/or ‘resistance to addressing the issue, even 

when pointed out by ASIC, ‘must change’.  ‘This must change because conflicts of interest that 

are imbedded in remuneration become imbedded in corporate culture. With the result being that 

the culture is not one that will have the best interests of its customer in mind. Moreover, as we all 

know, shifting these cultural norms is firstly a question of leadership. Accordingly, addressing 

conflicts of interests requires attention from the most senior leaders in finance’ he said. 

2. Greater management oversight and investment in systems and processes: Mr Shipton said 

that there is a need for both greater senior management attention to conduct issues and a need 

for more investment in management systems and processes to ‘capture, diagnose and remediate 

conduct issues earlier, quicker and more efficiently’ including the adoption of ‘emerging regtech 

solutions’.  Mr Shipton added, that in his view, there has not been sufficient investment in these 
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systems and processes to date, with the result that it takes ‘far too long for management to 

meaningfully address’ conduct problems.   

- Need for improvement in Breach Reporting practices:  Mr Shipton used the example 

of breach reporting as to illustrate the need for improvement.  He said that one of the key 

findings of the review into breach reporting practices in 12 banking groups to be released 

next month by ASIC is that it takes an institution over four years to identify an issue for 

investigation internally.  Accordingly Mr Shipton said ‘there is an urgent need for 

investment in systems, procedures and policies that better and more quickly identify 

emerging conduct and systemic issues so that they can not only be reported to us more 

quickly, but so that can be resolved more quickly’. 

- 30% increase in breach reports in the 2017-2018 financial year is an indication that 

there is ‘enhanced attention to these issues right now’ but there needs to be supporting 

‘industrialisation and institutionalisation of these processes to ensure management and 

thus the institution itself, doesn’t fall back into bad habits’.   

3. Strategy for dealing with regulators.  Based on discussions with financial services leaders and 

their advisers Mr Shipton said that he had observed there is often no coherent and consistent 

strategy for dealing with regulators, ‘In fact, there does not appear to be a single example of a 

strategic plan that articulates the principles of engagement with regulatory agencies’.  This 

means that issues are often dealt with in an ad-hoc and/or inconsistent way, particularly in larger 

and more diverse organisations.  Mr Shipton added: ‘as the Royal Commission hearings have 

highlighted, some of these dealings with regulators are totally unacceptable and arguably illegal. 

So, I want to encourage industry leaders to ask themselves if they have a clear strategy for 

engaging with ASIC and other regulators? And importantly – are your actions consistent with 

your strategy? And is there appropriate accountability to ensure this happens? I am not calling 

for another policy document with motherhood statements. Instead, there needs to be genuine 

change and genuine vision on how to be a responsible corporate citizen vis-à-vis regulatory 

agencies specifically, and the community more generally’.   

Issues in superannuation  

Mr Shipton outlined a number of examples of the types of conduct that he identified as ‘contributing to the 

trust deficit in superannuation’.  These included:  

 ‘the exploitation of consumer disengagement and consumers’ knowledge and decision biases’ (eg 

processes by funds that make it unreasonably difficult for consumers to opt out of insurance);  

 ‘failures to promote informed decision making’ (eg misleading promotions that prioritise marketing 

over accurate disclosure of key terms);  

 ‘poor financial advice about superannuation issues and options’ (eg in relation to setting up a SMSF 

or switching superannuation products);  

 ‘poor treatment of consumers in their interactions with the super system’ (eg delays and difficult 

processes in insurance claims handling and general complaints handling); 

 ‘practices that make it difficult for vulnerable consumers to access their super’ (eg indigenous 

Australians in remote areas whom are eligible to access superannuation benefits, but are unable, or 

whom have significant difficulty, in doing so); and 

 ‘defensiveness when it comes to transparency about fund operations’ (eg a resistance to disclosing 

investment holdings which he said is ‘indefensible when…it is other people’s money’.  

ASIC’s planned response: Enhanced supervisory approach 

Mr Shipton said that the regulator is ‘currently looking to deliver an enhanced supervisory approach for 

superannuation and have already strengthened our team focused on this area’.  He said that the new 

approach would ‘heighten the intensity of our regulatory scrutiny in superannuation’ and would involve the 

following. 
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 Use a range of supervisory techniques, including more frequent on-site visits.  

 Move towards a more intensive engagement model, where superannuation stakeholders will deal 

with specific ASIC staff on a more consistent and regular basis. 

 Build ‘significant public actions in the superannuation sector’, including more enforcement outcomes. 

 Better leveraging the data currently available to ASIC, and APRA: 'We will also make use of new 

data sources, including internal dispute resolution data that must be reported to ASIC, as well as 

data on life insurance claims coming from joint ASIC and APRA work'. 

 Increased focus on the consumer perspective through the incorporation of more consumer testing 

and shadow shopping. 

 Mr Shipton noted ASIC ‘are not the only ones regulating the superannuation sector’ and that industry 

can ‘expect our approach to continue to build on and enhance our close working relationship with 

these agencies’. 

Forthcoming reports/investigations 

Mr Shipton also flagged a number of forthcoming reports/investigations.  There included the following. 

 Breach Reporting: ASIC's review into breach reporting practices in 12 banking groups will be 

released next month. 

 Insurance in Super Report (and 'further work' on Employers and Super and in relation to Total and 

Permanent Disablement Insurance) 

 Personal advice by superannuation funds: ASIC is 'planning a project looking at personal advice 

provided by superannuation funds'. 

 Internal Dispute Resolution — time to review complaints handling practices: In addition, Mr 

Shipton said that ASIC will also focus on the implementation of dispute resolution reform, which he 

commented is 'an area where there is significant scope to improve outcomes in superannuation'.  He 

said that ASIC will consult with stakeholders about internal dispute resolution policy settings 

contained in regulatory guide RG165, after the commencement of the Australian Financial 

Complaints Authority – AFCA on 1 November 2018.  He added that a 'key focus of this consultation 

will be the maximum internal dispute resolution timeframes, and how and when the current 90 day 

resolution deadline should be reduced'.  Mr Shipton commented that 'now is a good opportunity to 

get ahead of the changes that will come in relation to internal dispute resolution reform - by 

reviewing your complaints handling practices to ensure they are providing timely resolutions for 

consumers'. 

[Sources: A speech by James Shipton, Chair, Australian Securities and Investments Commission at the Financial Services Council Summit 2018 
(Melbourne, Australia), The trust deficit and superannuation 26/07/2018; [registration required] The AFR 26/07/2018; [registration required] The 
Australian 27/07/2018] 

The Governance Institute has expressed support of the draft PC proposal to increase the number of 
independent directors on superannuation boards, though it is against legislating proposed 
governance changes.   

The Governance Institute of Australia (GIA) has released its submission to the Productivity Commission Draft 

Recommendations – Superannuation: Assessing efficiency and competitiveness (Report).    

[Note: The PC draft recommendations were released on 29 May and consultation closed on 13 July.  For an 

overview of the draft findings and recommendations see: Governance News 04/06/2018.] 

Key Points 

The Governance Institute submission is ‘confined to issues relating to governance and is premised on the 

following. 

 A principles-based approach is preferable to legislating the proposed changes: The GIA states 

that a superannuation industry led body should be established to develop guidance on governance 

https://asic.gov.au/about-asic/media-centre/speeches/the-trust-deficit-and-superannuation/
https://www.afr.com/personal-finance/superannuation-and-smsfs/asic-vows-wholesale-review-of-super-industry-over-conflicts-20180725-h135ke?&et_cid=29137413&et_rid=1927441570&Channel=Email&EmailTypeCode=&LinkName=https%3a%2f%2fwww.afr.com%2fpersonal-finance%2fsuperannuation-and-smsfs%2fasic-vows-wholesale-review-of-super-industry-over-conflicts-20180725-h135ke%3f&Email_name=MW5-07-26&Day_Sent=26072018
https://1.next.westlaw.com/Document/Ie62d92a090ca11e8a295da85296c11ec/View/Basic.html?sp=au-wln-minter&hash=2f0bf2b04782b6917c95e3ac3bbf0685c5a1d598ec6476cf8f0e8f53374b501c&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a36a2a800000164d89ec15ae0922e31%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D23%26alertGuid%3Di0ad0105800000151b145b4c29def4131&listSource=Alert&list=WestClipNext&rank=23&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0ad0105800000151b145b4c29def4131&__lrTS=20180727030755923&bhcp=1
https://www.minterellison.com/articles/pc-draft-report
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matters (rather than legislating the proposed changes).  This guidance, the GIA writes, would be 

similar to that applying to listed companies under the ASX Corporate Governance Council’s 

Principles and Recommendations. Any legislative requirement should be for superannuation funds to 

make disclosures in relation to this guidance.  In support of its position, the Governance Institute 

states that the ‘the requirement to publicly disclose against the Principles and Recommendations, 

backed by the Listing Rules…has been fundamental to the improved standard of corporate 

governance disclosure in Australia since they were introduced in 2003’.  

 A principles based approach provides the necessary flexibility: ‘Governance Institute also 

believes that there is no ‘one size fits all approach’ to governance…Importantly, under the ‘if not, 

why not’ approach taken by the Principles and Recommendations, if an entity considers a 

Recommendation is inappropriate to its particular circumstances, it has the flexibility not to adopt it 

—- a flexibility tempered by the requirement to explain why to its shareholders’.  

Further detail 

 The GIA states that submission is supportive of draft findings 9.1-9.3 in relation to the use of a skills 

matrix, board composition and the importance of a robust board evaluation process.  

 Board performance assessments, board skills matrix, external third party evaluations: The 

GIA recommends against legislating these requirements stating that the preferable approach would 

be to establish a superannuation industry led body to collectively develop appropriate guidance and 

legislated disclosure against this guidance. Commenting on board skills matrices, GIA writes that 

‘Any approach to disclosure of skills matrices for superannuation boards should require disclosure of 

skills across the board as a whole and not of individual directors’.  

 Independent directors: GIA writes that it is ‘on the public record as stating that our preference is for 

the boards of superannuation funds to have a majority of independent directors (with appropriate 

election and accountability requirements)…Notwithstanding our preference for a majority of 

independent directors, a one-third requirement would be a pragmatic, initial step in ensuring board 

effectiveness. Moving to a board structure comprising one-third independent directors will assist in 

improving board renewal, as it will introduce new skills onto boards.’  

 Assessing independence – it is ‘vital’ that a independence is not defined: GIA states that 

though a ‘strong supporter of assessing independence as a lens for judging director capability…it is 

not the only indicator of director suitability or capacity…it cannot be assumed that independence of 

judgment is lost if some of those factors are met’. ON this basis, GIA recommends that the criteria 

for assessing independence found in the ASX Corporate Governance Council’s Principles and 

Recommendations be adopted and applied.  

 Appointing independent directors: Governance Institute recommends that: 

- members of superannuation entities should have the right to elect directors via direct voting, but 

that the decision-making (voting) should not be connected to a statutory meeting   

- employers, unions and employer organisations should not vote, control the voting process or set 

the rules for voting without approval by members   

- the rules concerning voting should be set out in the constitution of the superannuation fund and 

made available to members in an easily accessible corporate governance section of the website  

- constitutional amendment should be subject to member approval.    

[Source: Governance Institute Submission to the Productivity Commission Draft Report - Superannuation: Assessing efficiency and 
competitiveness 13/07/2018] 

Superannuation cost disclosure:  ASIC has released the independent review of ASIC Regulatory 
Guide 97: Disclosing fees and costs in PDSs and periodic statements (ASIC Report 581) which makes 
34 recommendations on improving transparency for consumers and their advisers. 

The Australian Securities and Investments Commission (ASIC) has released an independent, external 

review (REP 581) of Regulatory Guide 97: Disclosing fees and costs in PDSs and periodic statements (RG 

https://www.pc.gov.au/__data/assets/pdf_file/0003/228171/superannuation-assessment-draft.pdf
https://www.governanceinstitute.com.au/media/883182/productivity-commission-superannuation-assessing-efficiency-and-effectiveness-submission-final.pdf
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97) which was commissioned in November 2017.  The report was written by expert, Darren McShane and 

involved consultation with 120 stakeholders.  The report makes 34 recommendations aimed at improving the 

way fee and cost information is presented to consumers.   

 Limitations in current approach: The report notes that the 'Fee Template and the Fee Example 

within the PDS are the primary comparison tools available to consumers.  The report states that 

though their approach is consistent with international references, they 'suffer from numerous 

limitations that severely inhibit their ability to support effective cost comparison by consumers'.  

 Disclosure of platform fees to be aligned to that used for MIS and superannuation products: 

According to the report, 'many concerns' were raised about how fee disclosure tools apply for 

Platforms.  The report states that disclosure challenges arise for Platforms because of the 'multiple 

layers of products accessed through the platform which requires that consumers (or their advisors) 

need to 'appreciate the double layer of fee impact and how to aggregate or disaggregate this 

disclosure depending on the comparison being made.'  The report makes four recommendations 

intended to improve the fee and cost disclosure for Platforms along similar lines to that used for MIS 

and superannuation products. 

 Comparison site? The report includes a recommendation (Recommendation 1) that ASIC 

undertake a feasibility study into 'whether it or another government agency could provide or sponsor 

the development of a publicly accessibly consumer facing facility providing fee and cost information 

extracted from PDSs that can be searched and compared on a range of criteria; and or data about 

average 'cost of product' figures for specific investment option types that can be included as a 

reference figures in Fee examples'.  

Next steps: ASIC said it will release a consultation paper in the first half of the 2018-19 financial year setting 

out its proposed response to the issues raised in Mr McShane's report. In the meantime, ASIC said its 

facilitative compliance approach to fees and costs disclosure will continue with an emphasis on ensuring that 

consumers are not mislead. 

[Sources: 18-217MR External report on fees and costs disclosure welcomed by ASIC; REP 581 Review of ASIC Regulatory Guide 97: Disclosing 
fees and costs in PDSs and periodic statements]  

Initial response to the report 

 Industry Super Australia public affairs director Matt Linden said: 'This report shows fee disclosure 

is far too complicated for experts, let alone consumers…We remain concerned that the business 

practices of platforms are being accommodated rather than prioritising comparable and 

understandable disclosure for consumers — but we will continue to work with ASIC as it responds to 

the report.' 

 Australian Institute of Superannuation Trustees chief Eva Scheerlinck said 'There is no point 

having disclosure if it is not meaningful for consumer; and added that the report 'vindicates' concerns 

about fee disclosures.  Commenting on Recommendation 1, Ms Scheerlinck reportedly said that any 

form of comparison tool needed to show long-term net returns, which were the 'ultimate driver' of 

retirement outcomes. " 

 Financial Services Council CEO Sally Loane said: 'The FSC strongly supports transparency and 

strong governance to deliver best outcomes for consumers and welcomes recommendations 

focused on simplicity and ease of comparability of products by consumers'.   

[Source: [registration required] The Australian 25/07/2018] 

 State Street is reportedly supportive of the recommendation for a government-run online 

superannuation comparison site, reports The AFR, but has said it's likely to be difficult to implement.  

'To the extent that you can compare fees online, that would be a good thing to do. But it's going to be 

difficult to try and capture every single expense in a simple online comparison' State Street 

reportedly said.   

[Source: [registration required] The AFR 25/07/2018] 

https://asic.gov.au/about-asic/media-centre/find-a-media-release/2018-releases/18-217mr-external-report-on-fees-and-costs-disclosure-welcomed-by-asic/
https://download.asic.gov.au/media/4824186/rep581-published-24-july-2018.pdf
https://download.asic.gov.au/media/4824186/rep581-published-24-july-2018.pdf
https://1.next.westlaw.com/Document/Iffb63fa08f3611e8abeb9f7b1f54138f/View/Basic.html?sp=au-wln-minter&hash=f2f87e006b8a428a1d66e3701e6e9a382cf19d0d819027e3808c92aeafe6099e&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a36a2a800000164ce4f6c131d73ebb9%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D19%26alertGuid%3Di0ad0105800000151b145b4c29def4131&listSource=Alert&list=WestClipNext&rank=19&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0ad0105800000151b145b4c29def4131&__lrTS=20180724221042989&bhcp=1
https://www.afr.com/business/banking-and-finance/financial-services/superannuation-comparison-site-a-tough-ask-says-state-street-global-advisors-20180725-h1345l


 

 

MinterEllison | Governance News  

Disclaimer: This update does not constitute legal advice and is not to be relied upon for any purposes |  Page 20 of 23 

 

 Significant delay in making any changes very likely? Quoting an ASIC representative, the 

Australian suggests that any changes to RG 97, which have reportedly been under consideration for 

a significant period, are unlikely to be implemented for some time due to opposition from industry.  

Reportedly, an ASIC representative said that plans to require superannuation funds to make full 

disclosure of fees have effectively been delayed, for 'many months, potentially years'.   

[Sources: [registration required] The AFR 24/07/2018; Financial Standard 24/07/2018; [registration required] The Australian 24/07/2018; 
25/07/2018] 

AIST has released new tools and guidance in a bid to raise operational due diligence standards in the 
superannuation sector in line with APRA’s increased focus. 

The Australian Institute of Superannuation Trustees (AIST) has reportedly launched tools and guidance to 

improve the process for funds hiring an investment manager.  According to Investment News, the strategy 

behind the new framework relies on a ‘seller-pays’ approach under which investment managers engage an 

independent operational due diligence (ODD) provider to review their processes.  They then produce a 

report that can be given to any super fund considering investing with them, with the investment manager 

covering the cost of the report. 

Earlier this year, APRA put the sector on notice that it would be stepping up the monitoring of operational risk 

as part of its supervisory activities and the new AIST framework is in line with this.   

AIST chief executive Eva Scheerlinck said: ‘Every fund has to go out and essentially get the same report 

from an investment manager. This should [save] time and money for everyone in the system and provide 

some consistency around the reporting…We can’t force anyone to do it but it’s helpful that [the Australian 

Prudential Regulation Authority] APRA has said this framework is a good, cost-effective way for funds to 

meet their [operational due diligence] ODD obligations’. 

[Source: Investment News 24/07/2018] 

Other Developments 

New Zealand | Revised NZ Banking Code of Practice came into effect on 1 June 2018. 

The New Zealand Bankers’ Association (NZBA), recently launched a new edition of the NZ Code of Banking 

Practice setting out what NZ customers can expect from their bank.  The new code came into effect on 1 

June 2018. 

The Code sets out the banking practices that member banks have undertaken to follow.  These include: 

treating their customers fairly and reasonably; communicating with their customers clearly and effectively; 

respecting their customers’ privacy and confidentiality and keep their banking systems secure; acting  

responsibly if they offer or provide customers with credit and dealing effectively with customer concerns and 

complaints. 

[Source: NZ Bankers' Association: The Code of Banking Practice]  

In Brief | The UK Serious Fraud Office is reportedly seeking to reinstate criminal charges against 
Barclays Bank over its 2008 emergency fundraising from Qatar.  Barclays has reportedly said that it 
plans to defend itself against the SFO application which is expected to be heard in the High Court this 
year. 

[Source: [registration required] The FT 25/07/2018] 

Accounting and Audit 

United Kingdom | The Financial Reporting Council is consulting on proposed changes to ISA (UK) 540 
Auditing Accounting Estimates and Related Disclosures.   

The Financial Reporting Council (FRC) has launched a consultation on proposed revisions to UK standard 

(ISA (UK) 540) - Auditing Accounting Estimates and Related Disclosures.   

https://www.afr.com/brand/chanticleer/superannuation-cost-disclosure-is-no-silver-bullet-20180724-h1327a?et_cid=29137006&et_rid=1927441570&Channel=Email&EmailTypeCode=The%20Brief&LinkName=but+it+won%26%2339%3bt+tell+the+whole+story+of+fund+performance&Email_name=The+Brief-07-24&Day_Sent=24072018
https://www.financialstandard.com.au/news/asic-unveils-rg97-review-124079203
https://www.theaustralian.com.au/business/wealth/superannuation-fees-disclosure-move-delayed-again/news-story/93243a685d4fbf39cfd641670ca49098
https://www.theaustralian.com.au/national-affairs/former-apra-senior-analyst-blows-whistle-on-superannuation-regulator/news-story/339de9b82c173098fb9281c0cbe8f186
file:///C:/Users/skhilder/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/This%20framework%20is%20both%20a%20world%20first%20and%20an%20example%20of%20how%20a%20collective%20approach%20to%20regulatory%20requirements%20can%20shift%20the%20industry,%20the%20AIST%20states.%20%20Earlier%20this%20year,%20APRA%20put%20the%20super%20industry%20on%20notice%20that%20it%20would%20be%20stepping%20up%20the%20monitoring%20of%20operational%20risk%20as%20part%20of%20its%20supervisory%20activities.%20The%20new%20AIST%20framework%20is%20closely%20in%20line%20with%20that%20warning.
http://www.nzba.org.nz/consumer-information/code-banking-practice/code-of-banking-practice/
https://www.ft.com/content/b133c82a-8f22-11e8-bb8f-a6a2f7bca546
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The FRC writes that the proposed changes reflect revisions made by the International Auditing and 

Assurance Standards Board (IAASB), and address issues arising from evolving financial reporting 

frameworks, particularly the move to accounting for financial instruments on an expected loss basis (which is 

of particular significance for banks). The FRC adds that it is 'not proposing to add any new UK requirements 

to the changes made at the international level' and that it is 'able to confirm in the attached impact 

assessment that no additional work effort, beyond that which may be required by changes in the international 

standard, is expected to result from regulatory decisions taken by the FRC'.  

Proposed implementation date: When finalised, the revised UK standard is proposed to be effective, in line 

with the international standard, for audits of financial statements for periods beginning on or after 15 

December 2019.   

Consultation closes 21 September 2018.  

[Sources: FRC media release 23/07/2018; Consultation and Impact Assessment: Proposal to revise ISA (UK) 540; Exposure Draft: Proposed ISA 

(UK) 540 (Revised July 2018)] 

In Brief | An FRC report into the quality of audit of pension balances and related disclosures in 51 of 
its audit inspections in 2017/18 has found that in almost half, improvement was required in at least one 
aspect of the audit work, as well as identifying areas of good practice. 

[Sources: Financial Reporting Council media release 26/07/2018; The Audit of Defined Benefit Pension Obligations]  

In Brief | CPA Australia has issued a statement confirming that it will close its CPA Advice arm 
following the findings of a PwC report that found that the business is not financially viable. 

[Sources: CPA Australia: statement form the board 20/07/2018; Accountants Daily 20/07/2018; Independent Financial Adviser 20/07/2018; 
[registration required] The AFR 24/07/2018] 

Risk Management 

Whistleblowing 

The ACCC has reportedly put in place measures to encourage whistleblowers to report cartel conduct 
in the agriculture and commercial construction industries.   

The SMH reports that the Australian Competition and Consumer Commission (ACCC) has put in place a 

number of measures aimed at encouraging whistleblowers to report wrongdoing (cartel conduct) in the 

agriculture and commercial construction industries.  More particularly, the measures enable potential 

whistleblowers to come forward anonymously — to contact an ACCC investigator via anonymous portals — 

and protect against inadvertent disclosure of potential whistleblowers' identifies through internal measures. 

[Note: Treasury Laws Amendment (Enhancing Whistleblower Protections) Bill 2017Whistleblower is currently 

before the Senate and includes, among other things, measures to protect anonymous disclosures.  See: 

MinterEllison: Whistleblower bill update — what you need to know and do next 24/04/2018] 

[Source: [registration required] The SMH 25/07/2018] 

Climate 

In Brief | Climate disclosure test case: A member and beneficiary of REST Superannuation fund, Mr 
Mark McVeigh, is taking the fund to the Federal Court over its allegedly inadequate disclosure of its 
management of climate risk.  In a statement to the ABC, REST reportedly said it considered 
'environmental, social and governance (ESG) risks in order to deliver competitive long-term 
investment returns for our members' but this, Mr McVeigh argues is inadequate for him to make an 
informed decision about his retirement savings.   

[Sources: The ABC 25/07/2018; Environmental Justice Australia media release 25/07/2018; Concise Statement: McVeigh v Retail Employees 

Superannuation Pty Limited]  

https://www.frc.org.uk/news/july-2018/consultation-on-revised-auditing-standard-for-esti
https://www.frc.org.uk/getattachment/60914b68-4589-4d7c-915b-b9243f0b05db/;.aspx
https://www.frc.org.uk/document-library/audit-and-assurance/2018/exposure-draft-proposed-isa-(uk)-540-(revised-jul
https://www.frc.org.uk/document-library/audit-and-assurance/2018/exposure-draft-proposed-isa-(uk)-540-(revised-jul
https://www.frc.org.uk/news/july-2018/frc-highlights-good-practice-and-scope-for-improve
https://www.frc.org.uk/document-library/audit-quality-review/2018/audit-of-defined-benefit-pension-obligations
https://www.cpaaustralia.com.au/media/media-releases/20-july-2018
https://www.accountantsdaily.com.au/professional-development/11924-cpa-australia-shuts-down-licensing-arm?utm_source=Accountants%20Daily&utm_campaign=23_07_18&utm_medium=email&utm_content=2
https://www.ifa.com.au/news/25785-cpa-shutters-financial-advice-division?utm_source=IFA&utm_campaign=23_07_18&utm_medium=email&utm_content=4
https://1.next.westlaw.com/Document/Iae2636808e8311e88ee7a404e9eef813/View/Basic.html?sp=au-wln-minter&hash=22f77e573368fc5e88882b2122fd54c60d151bdce54f40792f6754ba529831b6&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a36199f00000164c92b9fc61fa423d5%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D4%26alertGuid%3Di0a368f09000001520ac36e73de5eb925&listSource=Alert&list=WestClipNext&rank=4&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0a368f09000001520ac36e73de5eb925&__lrTS=20180723222420236&bhcp=1
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=s1120
https://www.minterellison.com/articles/whistleblower-bill-update-april-2018
https://1.next.westlaw.com/Document/I63c5c7c08f4d11e8a5aaf32da4451a8f/View/Basic.html?sp=au-wln-minter&hash=61a666024f1f1506316299bed1bb1ea8a90d470b05987f677cc2ccaf138526d0&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a36a2a700000164ce503008e15031ad%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D39%26alertGuid%3Di0ad0105800000151b149ad1c9def4365&listSource=Alert&list=WestClipNext&rank=39&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0ad0105800000151b149ad1c9def4365&__lrTS=20180725025756518&bhcp=1
http://www.abc.net.au/news/2018-07-25/super-fund-rest-sued-for-not-doing-enough-on-climate-change/10029744?utm_source=sfmc&utm_medium=email&utm_campaign=%3a8935&user_id=4931a437018cf08bf5d4ac5cdfa5985adb1ca7aa26f00fde40b4f6ea33a251cf&WT.tsrc=email&WT.mc_id=Email%7c%7c8935&utm_content=ABCNewsmail_topstories_articlelink
https://www.envirojustice.org.au/50-billion-super-fund-to-face-federal-court-over-climate-change-actions/
https://www.envirojustice.org.au/wp-content/uploads/2018/07/rest-concise-statement.pdf
https://www.envirojustice.org.au/wp-content/uploads/2018/07/rest-concise-statement.pdf
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Cybersecurity 

Singapore | The Monetary Authority of Singapore has directed financial institutions to tighten 
customer verification processes the recent cyber attack at SingHealth where the personal information 
of 1.5 million individuals was illegally accessed and stolen.   

The Monetary Authority of Singapore (MAS) has issued a circular to all financial institutions, directing them to 

tighten their customer verification processes following the recent cyber attack at SingHealth where personal 

information of 1.5 million individuals was illegally accessed and stolen. 

To address any risk that the information stolen from SingHealth 'may be used by fraudsters to impersonate 

customers and perform unauthorised financial transactions', MAS has directed financial institutions to tighten 

their customer verification processes.  

Specifically, 'with immediate effect', MAS has directed that: 

 all financial institutions should not rely solely on the types of information stolen (name, NRIC number, 

address, gender, race, and date of birth) for customer verification; 

 additional information must be used for verification before undertaking transactions for the customer. 

This may include, for instance, One-Time Password, PIN, biometrics, last transaction date or amount. 

MAS has also directed all financial institutions to conduct a risk assessment of the impact of the SingHealth 

incident on their existing control measures and to take immediate steps to mitigate any risks that may arise 

from the compromised information.   MAS writes that it will engage financial institutions on their risk 

assessments and mitigation steps. 

MAS Chief Cyber Security Officer Mr Tan Yeow Seng, said, 'MAS will work closely with the financial 

institutions to ensure that robust cyber defences are in place so that customers can carry out online financial 

transactions with confidence. But customers must also play their part.  They must safeguard their passwords 

and practise good cyber hygiene.  If they suspect any fraudulent transactions in their accounts, they should 

notify their banks immediately.' 

[Sources: Monetary Authority of Singapore media release 24/07/2018; Finextra 25/07/2018] 

Other Developments 

The Papa John International Inc board have reportedly voted to adopt a 'poison pill' to prevent the 
company's founder, John Schnatter, from gaining a controlling interest in the firm.   

The WSJ reports that the Papa John’s International Inc board has voted to adopt a 'poison pill' to prevent its 

founder, John Schnatter, from gaining a controlling interest in the firm and has suggested that he resign from 

the board.   

Mr Schnatter recently stepped down as Chair and issued an apology, following reports that he used a racial 

slur during a conference call (see: Governance News 16/07/2018).  Mr Schnatter has reportedly said since 

that he regrets his decision to step down.    

According to The WSJ, Mr Schnatter owns 29% of Papa John’s shares and has indicated that has no 

intention of ceding control of the company. 

[Source: [registration required] The WSJ 22/07/2018] 

Recent controversies have highlighted the risks of having CEO/Chair as chief spokesperson? Citing 

recent examples or companies in which CEO spokespeople have 'garnered criticism' for their comments — 

Mark Zuckerberg (Facebook), Elon Musk (Tesla) and John Schnatter (Papa John's) — The WSJ writes that 

there is significant risk for companies where their chief spokesperson is also their Chair/CEO.  The article 

adds that in these circumstances, it is the role of the board to keep the CEO/Chair in check.   

[Source: [registration required] The WSJ 24/07/2018] 

http://www.mas.gov.sg/News-and-Publications/Media-Releases/2018/MAS-directs-financial-institutions-to-tighten-customer-verification-process.aspx
https://www.finextra.com/newsarticle/32432/singapores-banks-told-to-tighten-customer-checks-following-massive-singhealth-breach
https://www.minterellison.com/articles/governance-news-16-july-2018
https://www.wsj.com/articles/papa-johns-board-vote-to-adopt-poison-pill-against-founder-1532303394?mod=hp_lead_pos9
https://blogs.wsj.com/riskandcompliance/2018/07/24/recent-controversies-spotlight-risks-of-having-ceo-as-spokesman/?mod=hp_minor_pos10


 

 

MinterEllison | Governance News  

Disclaimer: This update does not constitute legal advice and is not to be relied upon for any purposes |  Page 23 of 23 

 

Japan | Yamato Holdings has admitted to overcharging 80% of corporate clients for moving services 
offered through a subsidiary.  The company has reportedly apologised and said that it will not accept 
new corporate moving contracts until safeguards are installed to prevent a recurrence of the issue.   

Yamato Holdings has reportedly overcharged corporate clients by roughly 1.7 billion yen in total for moving 

services offered through a subsidiary.  The excessive fees reportedly cover around 40% of contracts signed 

since May 2016 (48,000) and affect 80% (2,640) of corporate clients.   

The company apparently charged these clients based on pre-calculated estimates, even when it transported 

less volume than initially planned.  Padding the charges in this way reportedly enabled 'several employees' 

to 'boost their performance' though President Masaki Yamauchi has reportedly said that the company did not 

'direct this to happen'.   

Reportedly the company has apologised to the clients and has committed to reimburse them for the 

overcharges.  The company has also reportedly said that retail customers face little risk of the same problem 

as 'they can confirm on the spot whether their bill matches the actual move'.  

The company has reportedly created a team to uncover all details of the issue and devise a response and 

the company has said that it will not accept new corporate moving contracts until it installs measures to 

prevent the problem from recurring. 

The Tokyo-based company is still determining how the scandal will impact results for the current fiscal year 

ending in March. 

[Source: [registration required]  Nikkei Asian Review 25/07/2018] 

Restructuring and Insolvency 

In Brief | ASIC announced that the Federal court has made orders winding up five companies for their 
role in the operation of two Victorian land banking projects.  ASIC states that it sought the orders as it 
was concerned that the four of the companies 'were insolvent, that money raised from investors (more 
than $15m) had been transferred between companies without any apparent concern for obligations 
owed to investors and that the majority of funds raised from investors had been dissipated'.  The fifth 
company consented to the winding up order being made, the court finding that its financial affairs 
were 'inextricably bound up with those of the other companies Project Companies; that PMA had 
control over investor monies; it had intermingled funds and used them across the various land 
banking schemes; it had maintained poor documentation; and it took management fees out of the 
investor funds released to it'. 

[Source: 18-221MR ASIC winds up five companies involved in Victorian land banking projects] 

https://asia.nikkei.com/Business/Companies/Yamato-overcharged-clients-48-000-times-for-moving-costs?utm_campaign=RN%20Free%20newsletter&utm_medium=JP%20update%20newsletter%20free&utm_source=NAR%20Newsletter&utm_content=article%20link
https://asic.gov.au/about-asic/media-centre/find-a-media-release/2018-releases/18-221mr-asic-winds-up-five-companies-involved-in-victorian-land-banking-projects/

