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Diversity 

Top Story | ACSI calls for compulsory cultural reviews and (board) gender targets for listed entities 

Overview: ACSI policy paper, Towards Improved Corporate Culture and Diversity 

The Australian Council of Superannuation Investors (ACSI) has released a policy paper outlining two proposals 

to ensure company boards are focused on culture and diversity both of which are identified by ACSI as drivers 

of long-term shareholder value.   

Key Takeouts 

1. Board gender quotas and regular cultural reviews: ACSI proposes that: 1) all listed entities should 

be required to undertake regular cultural reviews and disclose the action taken; and 2) all listed entities 

should be required to set a time frame within which they will achieve board gender balance (40:40:20) 

and that if this is not achieved by 2025, regulatory intervention should occur   

2. ACSI (and ACSI members consider) long term sustainable investment to be 'underpinned' by 

strong culture and diversity: 'Our members consider that long-term, sustainable investment is 

underpinned by sound management of environmental, social and governance (ESG) risks and 

opportunities. They recognise that good culture is not supplementary to effective management, but 

integral to it. They understand the link between corporate culture and organisational diversity.  In 

particular, gender diversity can assist in developing corporate culture, with diverse directors more likely 

to identify a broader set of risks and opportunities, and a diverse board demonstrating the company's 

commitment to diversity and inclusion more broadly'. 

3. The announcement is part of ACSI's broader policy response to the Financial Services Royal 

Commission which includes measures to strengthen corporate accountability and investment 

stewardship.  An overview of ACSI's broader policy response is included in a separate post in this issue 

of governance news.   

Context for the proposals 

 Culture can 'drive or discourage misconduct': ACSI argues that as was identified by the recently 

completed Financial Services Royal Commission, and as is recognised more generally, poor culture is a 

key contributor to major behavioural and governance failings, which harm consumers, investors and 

markets 

 Investors view poor culture as a material risk to the value of their investments: 'Poor corporate 

culture can have a profound impact on a company's reputation, social licence to operate and value. Loss 

of social licence to operate puts companies at risk of reputation damage, intervention by regulators, and 

loss of customer and community support. Accordingly, investors recognise that poor corporate culture is 

a material risk to the value of their investment'. 

 Long term sustainable investment is 'underpinned' by strong culture and diversity: 'Our members 

consider that long-term, sustainable investment is underpinned by sound management of environmental, 

social and governance (ESG) risks and opportunities. They recognise that good culture is not 

supplementary to effective management, but integral to it. They understand the link between corporate 

culture and organisational diversity.  In particular, gender diversity can assist in developing corporate 

culture, with diverse directors more likely to identify a broader set of risks and opportunities, and a diverse 

board demonstrating the company's commitment to diversity and inclusion more broadly'. 

Policy Proposals 

Proposal 1: Regular cultural reviews 

All listed entities should be required to undertake regular cultural reviews and disclose the action 

taken 
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ACSI argues that despite 'the observations and focus on corporate culture, the pace of improvement in 

Australia has been slow' and that improvement is needed across the market. ACSI considers that 'the 

observations on culture from around the world, the CBA report and the Royal Commission' should apply to all 

listed entities and that all listed entities should be required to undertake regular culture reviews.  

[Note: The CBA report referred to is the Australian Prudential Regulation Authority's (APRA's) prudential 

inquiry report into the CBA which was released last year (see: Governance News 04/05/2018).  Among other 

things, the Financial Services Royal Commission's Final Report included a recommendation (recommendation 

5.6) that every financial services entity should 'as often as reasonably possible' take steps to assess the culture 

and governance practices within their organisation, identify and address any issues identified and then 

evaluate the changes made.  See: Governance News 11/02/2019] 

Proposal 2: Gender balance on boards (of listed companies)  

All listed entities should be required to set a time frame within which they will achieve board gender 

balance (40:40:20).   If companies are unwilling to set a reasonable time frame or those targets do not 

improve diversity by 2025, regulatory intervention should occur.   

ACSI explains that gender balance in this context means 40% men, 40% women and 20% 'unallocated' to 

allow flexibility.  Commenting on this measure ACSI CEO Louise Davidson said that it is the next 'logical step' 

in supporting improved board diversity.  ACSI considers that diverse boards 'make for better governed 

companies and maintain more effective oversight' of environmental, social and governance (ESG) risks and 

opportunities which ACSI considers to be 'intrinsically linked to the creation of long-term shareholder value'.   

Broader context: ACSI's policy response to the Financial Services Royal Commission 

The proposals form part of ACSI's broader policy response to the Financial Services Royal Commission. which 

includes, in addition to the reforms outlined in this post, measures to strengthen corporate accountability and 

also measures to strengthen investment stewardship and integrate ESG considerations into institutional 

investment decision making.  A summary of ACSI's overall policy response is covered in a separate post in 

this issue of Governance News.    

[Sources: ACSI media release 06/05/2019; Towards Improved Corporate Culture and Diversity 06/05/2019] 

Response to the proposed 40:40:20 gender target? 

 The AFR quotes Westpac and Transurban Chair Lindsay Maxsted as saying that though supportive of the 

30% female board representation target,  the push for new gender targets is 'premature'.  Mr Maxsted 

reportedly said, 'The reason that I consider any further push to be premature is that, in general, the pool 

from which we should be recruiting is the senior executive, including CEO roles, and that is where most 

attention should be focused'.   

 Noting that gender representation on ASX 200 boards has stalled, Australian Institute of Company 

Directors (AICD) CEO Angus Armour, reportedly agreed that achieving the 30% gender target should 

remain the focus.  'Our initial target of 30 per cent remains in place…The ASX100 met this target last year 

but once you move into the 100-200 it falls dramatically away. We think the 30% target should be the 

baseline and that remains the priority' he said. 

 Graeme Samuel reportedly said that diversity of skills, thought, knowledge and experience rather than 

gender per se, is desirable.  'The targets are interesting but they are not the be-all and end-all for improving 

the quality of directors…We have to look at the talent pool available, which is much wider…It is not to 

diminish the importance of gender diversity but there is also diversity of culture and skills' he is quoted as 

stating. 

[Source: [registration required] The AFR 07/05/2019] 

United States | Low director turnover is the key barrier to progress on board diversity on US boards 
according to a new study from Corporate Board 

Overview: Corporate Board Practices in the Russell 3000 and S&P 500: 2019 Edition 

Corporate Board, has released its latest report into governance trends and developments in US public 

companies.  According to the report, despite changes in governance practices and more particularly, the 

https://www.minterellison.com/articles/final-apra-report-into-cba-culture-released
https://static.treasury.gov.au/uploads/sites/1/2019/02/fsrc-volume1.pdf
https://static.treasury.gov.au/uploads/sites/1/2019/02/fsrc-volume1.pdf
https://www.minterellison.com/articles/financial-services-royal-commission-final-report-implementing-cultural-change
https://www.acsi.org.au/images/stories/ACSIDocuments/MediaReleases/ACSI-proposals-place-culture-and-diversity-at-the-forefront-FOR-IMMEDIATE-RELEASE-May-20191.pdf
https://www.acsi.org.au/images/stories/ACSIDocuments/MediaReleases/ACSI-Towards-Improved-Culture--Diversity--May-2019.pdf
https://www.afr.com/news/policy/tax/super-funds-fail-their-own-gender-targets-20190506-p51kjl?&et_cid=29177735&et_rid=1927441570&Channel=Email&EmailTypeCode=&LinkName=https%3a%2f%2fwww.afr.com%2fnews%2fpolicy%2ftax%2fsuper-funds-fail-their-own-gender-targets-20190506-p51kjl%3f&Email_name=BTB-05-07&Day_Sent=07052019
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demand for board refreshment and increased board diversity, the composition of many boards has remained 

largely unchanged due primarily to the extremely low rate of director turnover.   

Some Key Points 

Board composition 

Gender diversity 

 There has been modest progress over the past 

two years in response to increasing demands 

for (gender) diversity: In the S&P 500, female 

directors represent 22.5% of the total (up from 

19.3% in 2016).  In the Russell 3000, the 

proportion is 16.4% (up from 14.1% in 2016) 

 While progress on gender diversity of 

corporate directors is being reported,  20% of 

firms in the Russell 3000 still have zero female 

directors.  Even though women are elected as 

corporate directors in larger numbers than has 

been the case previously, almost all board 

chair positions remain held by men (only 4.1% 

of Russell 3000 companies have a female 

board chair, and 4.3% in the S&P500) 

 Energy companies are the least diverse: 

Energy companies rank as the least diverse in 

terms of board committee leadership, with only 

7.8% of their committees led by female director 

Younger generations remain unrepresented 

 The median age of board directors is 64 for the 

S&P 500 and 63 for the Russell 3000   

 No director in either index is younger than 30 

and outliers are far more likely to be older than 

younger: only 0.3% of directors in the Russell 

3000 are younger than 36, while 2% are older 

than 80 

 Only 10% of Russell 3000 directors and 6.3% 

of S&P 500 directors are aged 50 or younger, 

and in both indexes about one-fifth of board 

members are more than 70 years of age 

 Across industries, utilities companies report 

the highest median director age (65 years), 

while communication services companies 

report the lowest (60 years)  

 IT and communication services are the sectors 

with the highest concentration of new-economy 

businesses, and their companies' boards of 

directors appear to be younger: 51.8% of 

corporate directors serving on the boards of 

communication services companies and 47.2%  

of those on the boards of IT companies are 60 

or younger

Zero change over the past two years? According to the report, the numbers show no change from those 

registered two years ago and nor do the numbers on the adoption of retirement policies based on age (only 

about 25% of Russell 3000 companies choose to use such policies to foster director turnover).   

Board assessment 

 Board assessment is now widespread among all but the smaller companies with 80% of Russell 3000 

companies assessing their board's performance annually (up from 77% in 2016) and most companies also 

assess their committees' performance annually (77% of companies in the Russell 3000 and 93% in the 

S&P 500).   

 Individual director assessment less widespread (even in larger firms): Though many board members 

consider the performance of at least one fellow director to be suboptimal, an institutionalised/systematic 

annual process for the assessment of individual directors continues to remain far less prevalent, even 

among larger organisations.  In the Russell 3000, only 14.2% of companies report having instituted such 

an annual process (only a slight increase on 13.2% in 2016).  In the S&P 500, less than 30% of companies 

report doing so. Only an additional 3.3% of Russell 3000 companies disclose having an individual director 

assessment process (but provide no information on its frequency); virtually all other firms in the index 

remain silent on the practice. 

 Use of outside professional facilitators to conduct board performance assessments is rarely 

disclosed: Only 3.4% of Russell 3000 companies and 7.7% of S&P 500 companies disclose that they use 

independent assessors.  19.7% of Russell 3000 and 23.7% of S&P 500 companies state explicitly in their 

SEC filings that they do not involve any third party in the assessment process.  76.9% of Russell 3000 

companies and 68.6% of S&P 500 companies are silent on the use of third-party assessors 
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Barriers to change?  

The very low rate of director turnover remains the primary barrier to board refreshment/diversification.   

 The primary reason for the lack of progress on diversification of director 

skills/backgrounds/gender on US boards is identified as lack of board turnover.  'Average director 

tenure continues to be quite extensive, board seats rarely become vacant and, when a spot is available, it 

is often taken by a seasoned director rather than a newcomer with no prior board experience'.   

 Directors are slow to step down: Average director tenure exceeds 10 years and approximately 25% of 

Russell 3000 directors retire after 15+ years of service.  The longest average board member tenures are 

seen in the financials (13.2 years), consumer staples (11.1 years), and real estate (11 years) industries. 

 Other barriers to change identified in the report include: 

- Prior board experience remains a key 

consideration in appointing new 

directors: Despite the demand for 

more inclusiveness and a diverse 

array of skills, companies continue to 

value prior board experience in their 

director selection. Only 25% of 

companies elect a director who has 

never served on a public company 

board before though larger companies 

are more likely than smaller 

companies to do so. Companies with 

annual revenue of $20 billion or higher 

are twice as likely to elect two first-time 

directors as those with an annual 

turnover of under $1 billion (7.3% 

versus 3.2%). 

- Among smaller companies, staggered 

board structures are also a barrier to 

change: Almost 60% of firms with 

revenue under $1 billion continue to 

retain a classified board and hold 

annual elections only for one class of 

their directors, not all. And while just 

9.5% of financial institutions with asset 

value of $100 billion or higher have 

director classes, the percentage rises 

to 44.1% for those with asset value 

under $10 billion. 

- Plurality voting remains a barrier to 

change: This voting standard allows 

incumbents in uncontested elections 

to be re-elected to the board even if a 

majority of the shares were voted 

against them. In the Russell 3000, 

51.5% of directors retain plurality 

voting. Only 15.5% of the Russell 3000 

companies have adopted some type of 

proxy access bylaws. Such bylaws 

allow qualified shareholders to include 

their own director nominees on the 

proxy ballot, alongside candidates 

proposed by management. In all other 

companies, shareholders that want to 

bring forward a different slate of 

nominees need to incur the expense of 

circulating their own proxy materials. 

About the report: The report documents corporate governance trends and developments at 2,854 companies 

registered with the US Securities and Exchange Commission (SEC) that filed their proxy statement in the 

January 1 to November 1, 2018 period and, as of January 2018, were included in the Russell 3000 Index, as 

well as select findings from 494 companies listed in the S&P 500.  

[Sources: [registration required] The WSJ 24/04/2019; Bizjournals 29/04/2019; The Conference Board media release 24/04/2019; [registration 
required]  Executive Summary; [registration required]  Full Report: Corporate Board Practices in the Russell 3000 and S&P 500: 2019 Edition]  

Remuneration 

United Kingdom | Investors are unwilling to address excessive pay? A report from the High Pay Centre 
has found 'say on pay' reforms have been ineffective in addressing excessive executive pay 

The UK High Pay Centre has released a report: The myth of shareholder stewardship: How Effectively Do 

Shareholders oversee FTSE 100 CEO Pay? which examines the voting patterns of shareholders in FTSE 100 

companies in AGMs between 2014 and 2018 ie over the first full five years of the 'say on pay' regime.  The 

aim of the study was to assess the effectiveness of 'say on pay' in reducing executive pay levels.   

https://www.wsj.com/articles/whats-keeping-more-women-from-board-seats-little-turnover-11556105400
https://www.bizjournals.com/bizwomen/news/latest-news/2019/04/low-turnover-slows-diversity-on-corporate-boards.html?page=all
https://www.conference-board.org/press/news/index.cfm?id=49831&mod=article_inline
https://www.conference-board.org/publications/publicationdetail.cfm?publicationid=8412
https://www.conference-board.org/pdfdownload.cfm?masterProductID=19436
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Specifically, the report examines: a) the number of remuneration votes at shareholder AGMs that were 

defeated; b) the number of remuneration votes that received significant levels of dissent (ie over 20%); and c) 

average levels of dissent on remuneration votes. 

[Note: Among the proposals put forward by The Australian Council of Superannuation Investors (ACSI) as part 

of its response to the Financial Services Royal Commission are proposals to enhance corporate accountability 

including the introduction of a binding shareholder vote on remuneration policy every 3 years to supplement 

the existing two strikes rule.  See: Governance News 01/05/2019] 

Some Key findings 

 The report concludes that 'say on pay' has been ineffective in addressing excessive pay.  Median executive 

pay for FTSE 100 CEOS is currently £3.9 million, 137 times the pay of the median full time worker across 

the UK as a whole.   

 100% of pay policies put to AGMs were approved by shareholders 

 Combining votes on both remuneration reports and remuneration policy, the average level of dissent over 

the period was 8.8%, meaning that the average remuneration-related resolution passed with 91% 

shareholder approval 

 11.1% of over 700 remuneration-related resolutions attracted significant (ie over 20%) dissent. 

The case for reform? 

 The High Pay Centre argues that there are a number of reasons why investors are failing to hold 

companies to account using existing mechanisms including: a) that shareholders are disengaged, b) that 

they are risk averse (they view voting against executive pay demands as potentially risking the loss of a 

CEO); and c) that investment managers tend to benefit from a culture of very high pay.   

 Polling shows that there is public dissatisfaction with existing measures and support for measures to 

address very high pay and economic inequality, including caps on top pay and worker representation on 

company boards. 

 The High Pay Centre has called for corporate governance and stewardship structures to be 'opened' to 

stakeholders 'beyond shareholders', for example, through worker representation on company boards and 

remuneration committees. The report notes that the UK has taken some steps in this direction through 

reforms to the recently revised Corporate Governance Code but argues that the government needs to go 

further in order to rebuild public trust in business, address inequality, and 'deliver an economic model that 

rewards everyone fairly and proportionately for their work'. 

[Note: The UK Local Authority Pension Fund Forum (LAPFF) has recently issued a statement outlining the 

results of a survey into how companies plan to meet a new requirement under the UK Corporate Governance 

Code to give employees a voice on boards.  According to the LAPFF very few companies intend to appoint a 

worker director, to meet new Corporate Governance Code requirements.  This is covered in a separate post 

in this issue of Governance News.] 

Responding to the study, the Guardian quotes shadow business secretary Rebecca Long-Bailey as stating 

that 'Today's findings sadly tell us what we already know…policies have failed to tackle excessive executive 

pay in some businesses which is contributing to rampant inequality.' 

[Sources: High Pay Centre media release 02/05/2019; The myth of shareholder stewardship: How Effectively Do Shareholders oversee FTSE 100 
CEO Pay?; The Guardian 06/05/2019] 

Institutional Shareholders and Stewardship 

Top Story | ACSI calls for reform of Australia's investment stewardship framework 

Overview: ACSI policy paper, Towards Stronger Investment Stewardship 

https://www.minterellison.com/sitecore/content/MinterEllison/Website/articles/2019/04/30/22/39/acsi-calls-for-targeted-corporate-governance-reforms
https://www.minterellison.com/articles/2018-uk-corporate-governance-code
http://highpaycentre.org/pubs/the-myth-of-shareholder-stewardship
http://highpaycentre.org/files/myth_of_shareholder_stewardship.pdf
http://highpaycentre.org/files/myth_of_shareholder_stewardship.pdf
https://www.theguardian.com/business/2019/may/06/measures-to-curb-executive-pay-have-flopped-says-thinktank?utm_term=RWRpdG9yaWFsX0J1c2luZXNzVG9kYXktMTkwNTA3&utm_source=esp&utm_medium=Email&utm_campaign=BusinessToday&CMP=bustoday_email
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As part of its broader response to the Financial Services Royal Commission, The Australian Council of 

Superannuation Investors (ACSI) has released a policy paper outlining two proposals to strengthen investment 

stewardship in line with global best practice and in line with growing ESG expectations. 

Key Takeouts 

1. Call for action to strengthen investment stewardship: The Australian Council of Superannuation 

Investors (ACSI) has called on the incoming government, regulators and investors to commit to 

strengthen investment stewardship and to mandate the integration of environmental, social and 

governance (ESG) considerations into investment decision making. 

2. ACSI is calling for two changes: 1) explicit regulatory recognition (by APRA) of the importance of ESG 

issues in the formulation of investment strategies; and 2) a review of the regulatory framework for 

stewardship (including consideration of: the appropriate minimum standards and reporting, the 

regulatory framework and a stewardship code for institutional investors). 

3. Broader policy response to the Financial Services Royal Commission: The two proposals are part 

of ACSI's broader policy response to the financial services royal commission which is summarised 

briefly at the end of this post.  

The Australian Council of Superannuation Investors (ACSI) has released a third policy paper outlining two  

proposals to strengthen investment stewardship in line with global best practice and in line with growing ESG 

expectations.  The proposals aim, ACSI says, 'to acknowledge the importance of environmental, social and 

governance (ESG) considerations to investment risk and returns and to strengthen investment stewardship by 

making it more consistent'.  The proposals are part of ACSI's broader policy response to the Financial Services 

Royal Commission.   

Proposals 

Proposal 1: Integration of ESG considerations into APRA standards and guidance 

Revision of APRA standards and guidance to explicitly recognise the importance of environmental, 

social and governance (ESG) issues in the formulation of investment strategies and a requirement for 

superannuation trustee boards to have access to capacity and competence on ESG issues. 

ACSI's view is that ESG considerations have a material financial impact on investment value over the long 

term, and that this is insufficiently reflected in current APRA guidance or standards.  Updating  APRA's 

standards and guidance to integrate ESG considerations is appropriate, ACSI considers, because it would 

support stronger stewardship (the protection and enhancement of the long-term value of investments).  It would 

also be an opportunity, ACSI suggests, to address confusion between ESG considerations and ethical 

investing (two different approaches) in current APRA guidance (SPG 530 Investment Governance). 

The proposal is in line, ACSI writes, with the views expressed by Commissioner Hayne in the Financial 

Services Royal Commission's Final report.   

In addition, ACSI argues that strengthening APRA's guidance and standards as proposed, would align with 

global investment practice (eg the UK Financial Reporting Council's (FRC's) proposed changes to the UK's 

Stewardship Code to require signatories to integrate stewardship into their investment approach and 

demonstrate how they take material ESG issues into account when fulfilling their stewardship responsibilities) 

and bring Australia up to date with other developed markets.  Finally, ACSI notes that it is an area that APRA 

has said it will consider enhancing, and ACSI calls on the regulator to consult on revisions as soon as possible. 

[Note: APRA recently released the results of its review of 2013 reforms of the superannuation prudential 

framework and flagged areas for potential further enhancement.  Among them were enhancements to SPS 

530 Investment Governance including (among other things) reviewing and updating the guidance on 

consideration of environmental, social and governance (ESG) factors in formulating investment strategy.  See: 

Governance News 01/05/2019] 

Proposal 2: Review the regulatory framework for stewardship.  

https://www.apra.gov.au/file/14701
https://www.frc.org.uk/consultation-list/2019/consulting-on-a-revised-uk-stewardship-code
https://www.frc.org.uk/consultation-list/2019/consulting-on-a-revised-uk-stewardship-code
https://www.minterellison.com/-/media/Minter-Ellison/Files/Community-Governance-News/Governance-News-2019-May-1.ashx
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The review should consider appropriate minimum standards and reporting, the appropriate regulatory 

framework, and a stewardship code that applies to all institutional investors. 

In Australia, ACSI developed the Australian Asset Owner Stewardship Code (Code) which investors may adopt 

on a voluntary basis (see: Governance News 18/05/2018).  Separately, the Financial Services Council (FSC) 

also has a number of relevant standards that apply to FSC members (not the market more broadly).   ACSI 

argues that the 'benefits of a stewardship code that applies to a more comprehensive array of stakeholders 

are tangible' eg ACSI considers that where asset managers are signatories to the UK Stewardship Code, they 

both better equipped to judge the compatibility of their manager's stewardship commitments with their own 

and better able to meet asset owners' expectations.    

It is ACSI's view that a stewardship code that is applicable to all institutional investors should be introduced, 

within an appropriate regulatory framework. This could be undertaken, ACSI suggests, in coordination with 

relevant stakeholders such as APRA and the Financial Services Council (FSC), and as part of a broader 

consultation on the regulatory aspects of stewardship.   

[Note: The recently completed 'root and branch' independent review of the Financial Reporting Council (FRC) 

led by Sir John Kingman (the Kingman Review) found, among other things, that 'The Stewardship Code, whilst 

a major and well-intentioned intervention, is not effective in practice' and that a 'fundamental shift in approach' 

is needed to ensure that the revised Code more clearly 'differentiates excellence in stewardship' with a focus 

on 'outcomes and effectiveness, not on policy statements'.  The Review states that 'If this cannot be achieved, 

and the Code remains simply a driver of boilerplate reporting, serious consideration should be given to its 

abolition'.  See: Governance News 16/01/2019] 

Not onerous? 

The AFR quotes ACSI CEO Louise Davidson as stating that ACSI's proposed reforms are not onerous 'It's 

really about increasing transparency about stewardship activities, such as how you monitor assets and service 

providers, engaging with companies and proxy voting' and not about revealing investment secrets.  'We're 

really focused on the principles they [investors] use in their decision-making, and greater transparency about 

the issues that are important to them — for instance board composition, or remuneration' Ms Davidson added.  

Context: ACSI's broader response to the Financial Services Royal Commission 

The proposals put forward follow the release of two earlier policy papers: the first proposing four reforms to 

address corporate accountability (see: Governance News 01/05/2019) and the second aimed at strengthening 

corporate culture and diversity (covered in a separate post of this issue of Governance News.) 

Together, ACSI states, the proposals respond to issues identified by Financial Services Royal Commission.  

ACSI CEO Louise Davidson said, 'The momentum for change is strong following the Royal Commission. 

Australia's policy makers and regulators have a significant opportunity to improve regulatory settings in ways 

that are good for consumers and investors, good for sustainable business practices, and in line with growing 

demand for investment stewardship ESG integration.' 

Snapshot: ACSI's proposed reforms in response to the Financial Services Royal Commission 

Corporate Accountability: ACSI proposes four measures to enhance corporate accountability: a) requiring a 

binding shareholder vote on remuneration policy every 3 years; b) requiring disclosure of CEO pay ratios to 

shareholders; c) introducing annual director elections; and d) permitting non-binding (advisory) shareholder 

resolutions. 

Culture and Diversity: ACSI proposes two measures to strengthen corporate culture and diversity:  1) all 

listed entities should be required to undertake regular cultural reviews and disclose the action taken; and 2) all 

listed entities should be required to set a time frame within which they will achieve board gender balance 

(40:40:20) and that if this is not achieved by 2025, regulatory intervention should occur . 

Effective Stewardship: ACSI proposes two measures to strengthen effective stewardship: 1) Revise APRA's 

investment guidance to explicitly recognise the importance of ESG issues in the formulation of investment 

strategies; and 2) Review the regulatory framework for stewardship. The review should consider appropriate 

https://www.acsi.org.au/images/stories/ACSIDocuments/Stewardship_code/AAOSC_-_Final.pdf
https://www.minterellison.com/articles/acsi-has-released-the-first-australian-stewardship-code-for-asset-owners
https://www.minterellison.com/articles/overview-of-kingman-review-cma-market-update-and-announcement-of-brydon-review
https://www.minterellison.com/articles/acsi-calls-for-targeted-corporate-governance-reforms
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minimum standards and reporting, the appropriate regulatory framework, and a stewardship code that applies 

to all institutional investors. 

[Sources: ACSI media release 08/05/2019; ACSI policy paper: Towards Stronger Investment Stewardship; [registration required] The AFR 
07/05/2019; Money Management 08/05/2019]  

BlackRock, Vanguard and Fidelity under pressure to exercise their voting rights to apply pressure on 
companies to act to address climate risk 

Reportedly, a coalition of groups led by Majority Action has delivered over 129,000 petition signatures to 

BlackRock, Vanguard and Fidelity calling on them use their voting powers to help drive change on climate 

issues.  Reportedly, the petition calls on asset managers to support climate related shareholder resolutions 

and to vote against the reelection of directors (where the directors in question are not supporting the long-term 

interests of investors) at a number of upcoming AGMs over the next nine weeks including: Amazon, 

ExxonMobil, Ford and General Motors.   

Majority Action executive director Eli Kasargod-Staub is quoted as stating that, 'it is obvious that private 

dialogue is not yielding results nearly as fast or as ambitious as what is needed to match the urgency of this 

crisis. Shareholders are clear that the time for engagement without meaningful progress and action must come 

to an end.' 

[Source: Investment Week 01/05/2019] 

In Brief | Active as opposed to 'activist'?  Are superannuation funds (and in particular industry funds) 
becoming more willing to exercise their power to influence decisions on specific social issues (eg 
labour reform), or is it just a question of 'active ownership'?  The Australian quotes ACSI CEO Louise 
Davidson as dismissing claims that industry funds are increasingly 'activist'.  'It is about exercising our 
ownership rights and responsibilities. Active ownership is different to activism. You would be hard 
pressed to see us as campaigners on specific issues' she is quoted as saying 

 [Source: [registration required] The Australian 07/015/2019]  

Other Shareholder News 

United Kingdom | Most companies unlikely to appoint a worker a director? An LAPFF survey has found 
that most UK issuers will not opt to appoint employees to boards (to meet new Governance Code 
requirements), preferring instead to appoint a NED to represent worker interests 

The UK Local Authority Pension Fund Forum (LAPFF) has issued a statement outlining the results of a survey 

into how companies plan to meet a new requirement under the UK Corporate Governance Code to give 

employees a voice on boards.   

[Note: The revised UK Corporate Governance Code 2018 was released, following consultation in July 2018 

(see: Governance News 15/12/2017; 23/07/2018).  It applies to accounting periods beginning on or after 1 

January 2019.  Provision 5 of the Code outlines three possible options for companies to adopt to give the 

'workforce' a voice: 'For engagement with the workforce one or a combination of the following methods should 

be used: a director appointed from the workforce; a formal workforce advisory panel; a designated non-

executive director.  If the board has not chosen one or more of these methods, it should explain what alternative 

arrangements are in place and why it considers that they are effective'.  See: UK Corporate Governance Code 

2018.]  

https://www.acsi.org.au/images/stories/ACSIDocuments/MediaReleases/ESG-integration-and-stronger-stewardship-support-long-term-value-creation-May-2019-FOR-IMMEDIATE-RELEASE.pdf
https://www.acsi.org.au/images/stories/ACSIDocuments/ACSI-Towards-Stronger-Investment-Stewardship-May-2019.pdf
https://www.afr.com/business/banking-and-finance/super-funds-call-for-improved-investment-stewardship-20190507-p51ktv
https://www.moneymanagement.com.au/news/funds-management/should-esg-be-made-regulatory-necessity
https://www.investmentweek.co.uk/investment-week/news/3074877/blackrock-under-renewed-pressure-to-support-climate-action?utm_medium=email&utm_content=&utm_campaign=IW.Daily_RL.EU.A.U&utm_source=IW.DCM.Editors_Updates&utm_term=MINTER%20ELLISON&im_company=MINTER%20ELLISON&utm_medium=email&utm_term=2000%20to%204999&im_edp=4593905-38c738ca44234fe1%26campaignname%3DIW.Daily_RL.EU.A.U
https://1.next.westlaw.com/Document/I0fb28b906ff911e995b8e71beb8c1c2d/View/Basic.html?sp=au-wln-minter&hash=dbed8b47fa2b77a4e713e2c2b8b3cf94dbe7355e5295886db4a3ca4f06595b49&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a3619a00000016a8f2baf74a76b0e20%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D3%26alertGuid%3Di0ad0105800000151b145b4c29def4131&listSource=Alert&list=WestClipNext&rank=3&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0ad0105800000151b145b4c29def4131&__lrTS=20190507015735416&bhcp=1
https://www.minterellison.com/articles/frc-consultation-on-the-uk-corporate-governance-code
https://www.minterellison.com/articles/2018-uk-corporate-governance-code
https://www.frc.org.uk/getattachment/88bd8c45-50ea-4841-95b0-d2f4f48069a2/2018-UK-Corporate-Governance-Code-FINAL.PDF
https://www.frc.org.uk/getattachment/88bd8c45-50ea-4841-95b0-d2f4f48069a2/2018-UK-Corporate-Governance-Code-FINAL.PDF
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Some Key Points 

According to the LAPFF of the 66% of companies that have 

reached a decision about how they will meet the new 

requirement, the majority (73%) are planning to appoint a 

non-executive director; 27% plan to establish a workforce 

advisory panel; and small proportion — 5% (2 companies) — 

plan to appoint a director from the workforce 

Eleven per cent of companies are yet to decide on what 

action they will take and 18% of respondents have decided 

to explain rather than comply.   

Why not appoint a worker director? According to the 

LAPFF, the most common reason given for rejecting a 

worker director or a workforce advisory panel was the size of 

the workforce. Some companies said their workforces were 

too small while larger companies questioned how one person 

could represent a global workforce. Other objections 

included conflicts of interest, creating a distraction and delayed decision making. 

'Disappointing' result: In a statement, LAPFF's acting chair, Cllr Paul Doughty said that the survey results 

are disappointing.  'Prime Minister 'Theresa May's plans for worker representation on boards were radical but 

companies are overwhelmingly taking the safe option of giving responsibility to a non-executive director. 

Companies have fallen well short of the prime minister's original pledge to give workers direct representation 

and shake up corporate governance. Companies' response shows a disappointing lack of innovation and 

imagination'.  Noting that there are already a number of large UK public companies with worker directors, and 

that the practice is common in Europe, Mr Doughty said it was surprising that so many companies 'couldn't 

find a way to represent workers more directly than by giving responsibility to a non-executive director'. 

About the survey: LAPFF wrote to FTSE All-Share companies between 15 February and 13 March 2019.  

The anonymised survey received 57 responses of which 39% were from FTSE 100 companies, 40% were 

from the FTSE 250 and 21% were small-cap companies. The responses represented 20% of the FTSE 100 

and about 10% of the FTSE 350. 

[Source: Local Authority Pension Fund Forum 01/05/2019] 

Meetings and Proxy Advisers 

Recent AGM results: AMP, Woodside, Santos, Boeing 

AMP AGM: All resolutions were carried at the AMP AGM held on 2 May including the adoption of the 

remuneration report (which received 89.41% votes in favour, avoiding a second 'strike') and the reelection of 

Chair David Murray (87.31% votes in favour).  Prior to the meeting, The Australian Shareholders' Association 

said it would not support the remuneration report because it considered that though AMP had reduced 

executive bonuses and committed to revise the remuneration structure, the new structure was yet to be 

finalised and lacked sufficient detail.  The ASA also raised concerns about what it termed the 'excessive sign-

on benefit' for the new CEO and the failure to seek shareholder approval of the sale of the life business.  

However the ASA indicated it would support Mr Murray's reelection on the basis of the value he brings to the 

board and to shareholders.   According to The AFR, Australian Super, the Australian Council of 

Superannuation Investors (ACSI), CGI Glass Lewis, Institutional Shareholder Services (ISS) and Ownership 

Matters also said they would support Mr Murray's reelection. Climate Action group, Market Forces had urged 

shareholders to vote against Mr Murray's reelection due to his stance on climate risk.  Separately, AMP also 

announced the appointment of John Patrick Moorhead as CFO (effective 1 June 2019) and the appointment 

of Marissa Bendyk as General Counsel Corporate and Governance and Group Company Secretary (effective 

06/05/2019).   

[Sources: AMP ASX Announcement: Results of AGM 02/05/2019; Appointment of new CFO 02/05/2019; Appointment of new General Counsel 
06/05/2019; ASA media release 24/04/2019; Independent Financial Adviser 26/04/2019; [registration required] The SMH 22/04/2019; [registration 
required] The AFR 17/04/2019; 27/04/2019; 02/05/2019; Market Forces media release 02/05/2019] 

73% NED

27% workforce 
advisory panel

5% worker 
director

http://www.lapfforum.org/wp-content/uploads/2019/05/LAPFF2019.pdf
file:///C:/Users/skhilder/AppData/Local/NRPortbl/ME/SKHILDER/%09https:/www.investordaily.com.au/markets/44881-de-ferrari-well-aware-of-amp-s-significant-crisis%3futm_source=Investor%20Daily&utm_campaign=06_05_19&utm_medium=email&utm_content=3
https://www.asx.com.au/asxpdf/20190502/pdf/444s25w4sc1blv.pdf
https://www.asx.com.au/asxpdf/20190506/pdf/444vwmx0pvsblg.pdf
https://www.australianshareholders.com.au/common/Uploaded%20files/MEDIA%20RELEASES/MR_20190424_ASA_votes_against_AMP_rem_report.pdf
https://www.ifa.com.au/news/26714-amp-board-in-hot-water?utm_source=IFA&utm_campaign=26_04_19&utm_medium=email&utm_content=3
https://www.smh.com.au/business/banking-and-finance/day-of-reckoning-looms-for-david-murray-and-amp-board-20190421-p51fyo.html?promote_channel=edmail&mbnr=MjAwMzcwNDI&eid=email:nnn-13omn660-ret_newsl-membereng:nnn-04%2F11%2F2013-business_news_am-dom-business-nnn-smh-u&campaign_code=13IBU022&et_bid=29175417&list_name=2031_smh_busnews_am&instance=2019-04-22--20-43--UTC
https://www.afr.com/business/banking-and-finance/industry-super-funds-gunning-for-murray-at-amp-s-agm-20190416-p51eu4
https://www.afr.com/business/banking-and-finance/australiansuper-to-back-murray-as-amp-chairman-20190426-p51hmg
https://www.afr.com/business/banking-and-finance/amp-board-to-avoid-agm-strike-20190501-p51izc?&et_cid=29177055&et_rid=1927441570&Channel=Email&EmailTypeCode=&LinkName=https%3a%2f%2fwww.afr.com%2fbusiness%2fbanking-and-finance%2famp-board-to-avoid-agm-strike-20190501-p51izc%3f&Email_name=BTB-05-02&Day_Sent=02052019
https://www.marketforces.org.au/amp-2019-agm/
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Shareholder proposal to split the CEO/Chair role at Boeing defeated: A shareholder proposal calling for 

the combined Chair/CEO role at Boeing to be split, and for an independent Chair appointed, in the wake of the 

firm's response to two recent fatal 737 Max crashes, was reportedly rejected by shareholders at the recent 

AGM.  Reportedly the proposal which if passed would have given directors the option to allow the incumbent 

CEO and Chair to retain his dual role, then split the roles once his eventual successor became CEO, was not 

supported by the Boeing board.   Reportedly the board said that it reviews its governance structure annually 

and that it considered the proposed approach to be inappropriate: 'The Board should be able to select its 

leadership structure based on what will best serve shareholders' interests under the circumstances, not 

pursuant to an inflexible policy established in advance'.   According to The WSJ, the proposal was rejected by 

66% of shareholders, though support for the measure increased 9% to 34% as compared with last year (when 

a similar measure was proposed).  Both Institutional Shareholder Services and Glass Lewis reportedly 

supported the proposed phased approach to splitting the dual Chair/CEO role, and advised shareholders to 

vote in favour of the resolution on that basis. 

[Sources: [registration required] The WSJ 29/04/2019; MorningStar 29/04/2019; Bloomberg 17/04/2019] 

Santos and Woodside: Though both Institutional Shareholder Services (ISS) and CGI Glass Lewis reportedly 

both advised shareholders to support all resolutions ahead of the Santos and Woodside AGMs (both of which 

were held on 2 May) they also reportedly raised concerns regarding bonuses paid, and the rigour of hurdles 

in place.   More particularly, Glass Lewis reportedly raised concerns about Woodside's new incentive scheme, 

which combines short-term and long-term incentive plans on the basis that it considers that it overly focused 

on short term rather than long term performance.  It's principle concern was reportedly the payment of 99.5% 

of the maximum short term incentive to the CEO which it viewed as 'overly generous'. Reportedly Glass Lewis 

said that its recommendation to support Santos's remuneration report was 'made on a very fine balance' and 

called on the company to address various matters in future.  ISS also reportedly viewed the payment as 

'excessive' compared to peers.  Despite these concerns, remuneration reports at both companies received 

strong shareholder support.  At Santos, the remuneration report received 98.41% support and the grant of 

share acquisition rights to the CEO received 98.46% support.  At Woodside the remuneration report received 

90.67% support (9.33% against).  Directors seeking reelection also received strong support (all received less 

than 5% 'against' votes).   

[Note: Both Santos and Woodside received notices from the Australasian Centre for Corporate Responsibility 

(ACCR) in March requesting resolutions be put to shareholders on carbon emissions targets/disclosure but 

both firms determined the resolutions to be invalid.  As such they were not considered at the AGMs.  See: 

Woodside media release 04/03/2019; Governance News 13/03/2019.] 

[Sources: Woodside ASX Announcement: Results of Annual General Meeting: 03/05/2019; Santos ASX Announcement: Results of Annual General 
Meeting: 02/05/2019; Glass Lewis Blog 17/04/2019; [registration required] The AFR 24/04/2019;  [registration required] The Australian 03/05/2019; 
[registration required] The AFR 03/05/2019]  

In Brief | #MeToo resolutions? Google is reportedly facing a number of shareholder resolutions calling 
on the company to implement various governance changes to address the 'diversity crisis'.  One 
proposals reportedly calls on the company to disclose how it deals with sexual abuse claims 

[Source: [registration required] The Times 06/05/2019] 

Directors' and Officers' Duties and Liabilities 

What does 'challenging' management effectively look like in practice? The AICD has published insights 
from three experienced directors describing how they approach the challenge of balancing maintaining 
positive relations with management against testing executive views  

The Australian Institute of Company Directors (AICD) writes that in the context of recent calls for boards to 

more effectively 'challenge' management (eg in APRA's report into the CBA, and the Financial Services Royal 

Commission's Final Report) the question of how boards manage to balance the need to test executive views 

while also maintaining relations is increasingly topical.   

'Boards that aggressively challenge executives, treat management information like homework that needs 

checking, or play "gotcha" to catch out people, can do irreparable damage. Inevitably, management becomes 

https://www.wsj.com/articles/boeing-shareholders-reject-splitting-chairman-ceo-roles-11556551056
https://www.morningstar.com/news/dow-jones/TDJNDN_201904297474/boeing-shareholders-reject-splitting-chairman-ceo-roles.html
https://www.bloomberg.com/news/articles/2019-04-16/boeing-should-strip-ceo-of-chairman-s-role-advisory-firms-say
http://member.afraccess.com/media?id=CMN://6A922168&filename=20190304/WPL_02082890.pdf
https://www.minterellison.com/-/media/Minter-Ellison/Files/Community-Governance-News/Governance-News-2019-March-13.ashx
https://www.asx.com.au/asxpdf/20190503/pdf/444th6z1j82fzn.pdf
https://www.asx.com.au/asxpdf/20190502/pdf/444ssy06l81rn2.pdf
https://www.asx.com.au/asxpdf/20190502/pdf/444ssy06l81rn2.pdf
https://www.glasslewis.com/proxy-season-insider-april-17-3/
https://www.afr.com/business/energy/proxy-advisers-take-issue-with-woodside-santos-remuneration-20190423-p51ggf?&et_cid=29175547&et_rid=1927441570&Channel=Email&EmailTypeCode=&LinkName=https%3a%2f%2fwww.afr.com%2fbusiness%2fenergy%2fproxy-advisers-take-issue-with-woodside-santos-remuneration-20190423-p51ggf%3f&Email_name=BTB-04-24&Day_Sent=24042019
https://1.next.westlaw.com/Document/I15acded06cd711e9b02ae07ae96cfbd1/View/Basic.html?sp=au-wln-minter&hash=e40cdd8e0e1b80347ffc71128292da803b7cd77d5ade5fdd5d100b1a92532d4f&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a36a2a70000016a7a9058b1fdf6d1ab%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D7%26alertGuid%3Di0ad0105800000151b145b4c29def4131&listSource=Alert&list=WestClipNext&rank=7&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0ad0105800000151b145b4c29def4131&__lrTS=20190502221841332&bhcp=1
https://www.afr.com/business/energy/woodside-eyes-mangrove-forests-in-myanmar-to-offset-climate-liability-20190502-p51jku
https://www.thetimes.co.uk/article/googles-sex-and-diversity-scandals-put-to-the-vote-hrfrpj0k6
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guarded and less communicative with the board.  Equally, boards that are too polite or unwilling to call out 

management – and keep the blowtorch on issues until they are satisfied – can destroy stakeholder value. 

Worse, such boards become cheerleaders for the organisation and blinded to management shortcomings' the 

AICD observes. 

How do directors navigate the need to test executive views and the need to maintain positive relations?  

Three approaches 

The article outlines insights from three experienced directors into how they navigate this challenge.  All agree, 

and emphasise that a constructive (as opposed to a combative) approach to testing management decisions is 

key.   

Collaborative approach: Frank Cooper AO FAICD, a non-executive director of South32 and Woodside 

Petroleum, Chair of the Insurance Commission of WA, and Division Council president of AICD WA, says the 

starting point for boards challenging management is to take a constructive and collaborative (as opposed to a 

combative approach):  'In essence, I'm asking management to break down an issue and show me how it got 

to the result. For example, assumptions behind a forecast might be discussed. If they are not able to satisfy 

me, we will usually agree that there is something that needs more work' he says.  For example, he suggests 

directors should start by: establishing a mutuality of interest, focus on the issue/problem rather than on the 

person; frame queries carefully and give management sufficient notice of any material issues. 

Mr Cooper also suggests that directors should endeavour not to automatically dismiss what they may consider 

to be the 'left field' views  of other directors.  'Good boards take time to understand why a director is 

uncomfortable with an issue, even if the other directors do not see it as a problem…The value of diversity is 

having directors with different skills and perspectives coming together to test complex issues – and not being 

afraid to raise them with management or pursue the matter if they are not satisfied with the answer' he is 

quoted as stating.     

Finally, Mr Cooper suggests that 'creative tension' on the board is valuable in combatting 'group think'.  'The 

last thing you want is boards being too polite, afraid to ask seemingly basic questions and every director 

nodding in agreement as group-think sets in' he is quoted as stating. 

Industry experience on boards is critical: Dr Sarah Ryan, a non-executive director of Woodside Petroleum, 

Viva Energy Australia, MPC Kinetic and Akastor ASA, a Norwegian oil-services investor, reportedly 

emphasised the importance of industry experience on boards as key to enabling the board to challenge 

management constructively (though she said that directors without industry experience also add value).  She 

also suggested that planned board interaction with the executive team, middle management and front line staff 

assists the board to understand the firm's 'pulse'.   

In addition, Dr Ryan made the point that a collaborative approach to testing board decisions was likely to be 

more productive than the alternative.  'I'll ask an executive to take me through an issue and I'll provide feedback 

where necessary. The goal is to provide a different insight rather than take a bruising approach. I find 

management really appreciates it when you give a view it has not considered and it encourages new thinking' 

she is quoted as stating.   

Boards should take a proactive approach to addressing concerns with management  to avoid an 

adversarial relationship building up: Steven Cole, FAICD, chairman of Neometals, Perth Markets and the 

Queen Elizabeth II Medical Trust, and a non-executive director of Matrix Composites & Engineering, is quoted 

as stating that boards should take a 'proactive rather than reactive' approach to addressing concerns with 

management.   'When directors let these doubts linger for too long, inevitably an adversial relationship between 

board and management forms. Executives start to detest board meetings, guard information and discount the 

board's view. It becomes harder for the board to challenge management views because it starts to appear to 

become personal. If the board senses that management is not up to the job, it needs to make changes, rather 

than keep fighting the CEO and executive team.' 

Mr Cole added that he considers it to be good practice for boards to end each meeting with a closed session 

where executives leave the room. 'It's better to raise any concerns about management in this session rather 

than have directors talking in the background, losing confidence in the CEO and attacking management every 

time it presents something to the board' he reportedly said. 
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Finally, Mr Cole said that executive teams also need to be prepared to engage with the board.  'In my 

experience, the best executive teams want board input, they engage with directors, share information and 

value being challenged by the board. They don't want directors who agree with everything they say. They value 

the opportunity of working with people that encourage a high level of thinking, can pull apart ideas, add value 

and are not afraid to hold others accountable. They are accepting of board meetings that are a little 

uncomfortable at times because of productive debate' he is quoted as stating. 

[Source: AICD blog 11/05/2019] 

Canada | Bill C-97 proposes (among other things) to amend s122 (duty of care of directors and officers) 
to include a new subsection 'Best interests of the corporation' 

Among other things, Bill C-97 (Budget Implementation Act 2019 No 1) proposes to amend the Canada 

Business Corporations Act 1985 to: 

1. set out factors that directors and officers of a corporation may consider when acting with a view 

to the best interests of that corporation: Section 122 of the Canada Business Corporations Act 1985 

(Duty of care of directors and officers) provides (in subsection (1)) that 'Every director and officer of a 

corporation in exercising their powers and discharging their duties shall (a) act honestly and in good faith 

with a view to the best interests of the corporation; and (b) exercise the care, diligence and skill that a 

reasonably prudent person would exercise in comparable circumstances'.  The Bill proposes to add a new 

subsection 122 (1.1) Best interests of the corporation, which would provide that: 'When acting with a view 

to the best interests of the corporation under paragraph (1)(a), the directors and officers of the corporation 

may consider, but are not limited to, the following factors: (a) the interests of (i) shareholders, (ii) 

employees, (iii) retirees and pensioners, (iv) creditors, (v) consumers, and (vi) governments; (b) the 

environment; and (c) the long-term interests of the corporation'. 

2. require directors of certain corporations to disclose information relating to 'diversity, well being 

and remuneration' to shareholders.   

The Bill has progressed to second reading stage in the House of Commons and has been referred to committee 

for consideration.   

[Source: Bill C-97 An Act to implement certain provisions of the budget tabled in Parliament on March 19, 2019 and other measures]  

In Brief | Artificial intelligence as an antidote to board groupthink?  A recent post on Harvard Law School 
Forum argues that AI has the potential to be more effective than existing strategies to counter group 
think on boards and thereby aid and improve (if not replace) board decision making 

[Sources: Harvard Law School Forum on Corporate Governance and Financial Regulation 01/05/2019; [registration required] Kamalnath, Akshaya, 
The Perennial Question for Board independence — Artificial intelligence to the rescue? (March 26, 2019). Albany Law Review, Forthcoming. 
Available at SSRN]  

Disclosure and Reporting 

In Brief | The AASB and AUASB have released the latest version of Climate-related and other emerging 
risks disclosures: assessing financial statement materiality using AASB/IASB Practice Statement 2.  
Originally published in December 2018, the paper contains several updates and guides directors, 
preparers and auditors when preparing and auditing financial statements. Even though the guidance is 
not mandatory, the AASB and AUSB states that it represents the IASB's best practice interpretation of 
materiality 

[Source: Climate-related and other emerging risks disclosures: assessing financial statement materiality using AASB/IASB Practice Statement 2 
April 2019] 

In Brief | What does effective climate related disclosure look like? The Climate Disclosure Standards 
Board (CDSB) and the Sustainability Accounting Standards Board (SASB) have jointly released 
guidance to assist firms to more effectively implement the Task Force on Climate-related Financial 

http://aicd.companydirectors.com.au/advocacy/governance-leadership-centre/practice-of-governance/how-effective-boards-challenge-management
https://laws-lois.justice.gc.ca/eng/acts/C-44/page-19.html#docCont
https://www.parl.ca/DocumentViewer/en/42-1/bill/C-97/first-reading#enH6183
https://www.parl.ca/DocumentViewer/en/42-1/bill/C-97/first-reading#enH6183
https://corpgov.law.harvard.edu/2019/05/01/the-perennial-quest-for-board-independence-artificial-intelligence-to-the-rescue/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3360349
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3360349
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3360349
https://www.aasb.gov.au/admin/file/content102/c3/AASB_AUASB_Joint_Bulletin_Finished.pdf
https://www.aasb.gov.au/admin/file/content102/c3/AASB_AUASB_Joint_Bulletin_Finished.pdf
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Disclosure (TCFD) recommendations.  The guidance includes examples of what effective disclosure 
looks like 

[Sources: Sustainability Accounting Standards Board media release; [registration required] Climate Disclosure Standards Board, Sustainability 
Accounting Standards Board: TCFD implementation guide]   

Financial Services 

Top Story | (Maybe) CAMAC 2.0? Labor plans (if elected) to establish a new Treasury based taskforce 
to 'fill the gap' left by the abolition of the Corporations and Markets Advisory Committee  

Shadow Assistant Treasurer, Andrew Leigh has announced that if elected, the Federal Labor party plans to 

establish a Treasury based, Competition and Growth Taskforce to 'fill the gap' left by the abolition of the 

Corporations and Markets Advisory Committee (CAMAC).  Mr Leigh said that the taskforce will complement 

Labor's policies for the cooperative or mutual sector by streamlining regulations and breaking down barriers 

for new competitors.  

Mr Leigh added that 'Through the Taskforce, Labor will look at ways to encourage managers to take a long 

view; examine the market concentration of firms and what steps could be taken to encourage capital ownership 

across firm types; and explore the recognition of non-corporate forms and potential government policy 

responses to the findings'. 

Details 

 Composition: The Taskforce will be based within the Treasury and include staff from diverse backgrounds 

including not-for-profits, superannuation and the cooperative and mutuals sector.  

 Funding: The Taskforce would be allocated $3 million over the forward estimates. 

 Responsibilities: The Competition and Growth Taskforce's 'overarching responsibilities' will be to 

'examine the structure, distribution and effects of capital ownership in Australia.'  This will encompass 

issues tasked to it by government, and independent research and policy development. 

Five immediate priorities: 

1. Corporate governance reform, 'filling the gap left by the abolition of the Corporations and Markets 

Advisory Committee'.  The Taskforce would be asked to immediately focus on completing the 

Annual General Meeting and Shareholder Engagement report that the CAMAC commenced.  

[Note: CAMAC's discussion paper on AGM and shareholder engagement and submissions received in 

response can be accessed on the CAMAC website here.] 

2. 'Guiding the remaining recommendations' of the Senate Economics References Committee 

Inquiry into Co-ops and Mutuals 

[Note: This appears to be a reference to the 2015 inquiry into the role, importance, and overall performance of 

cooperative, mutual and member-owned firms in the Australian economy.  The report, the government's 

response (which was released 8 November 2017) and submissions can be accessed on the parliamentary 

website here.]  

3. Reviewing national harmonisation of cooperative laws, including: a)  exploring the referral of 

state powers (legislated under the Cooperatives National Law) to the federal government; and b) 

bringing cooperatives into the proposed Director Identification Number (DIN) regime. 

[Note: Bills to introduce Director Identification Numbers and to 'modernise' business registers — The 

Commonwealth Registers Bill 2019 and the Business Names Registration (Fees) Amendment (Registries 

Modernisation) Bill 2019 were introduced during the last parliament but are not proceeding.  The Bills (and 

related Bills: Business Names Registration (Fees) Amendment (Registries Modernisation) Bill 2019, the 

Corporations (Fees) Amendment (Registries Modernisation) Bill 2019 and the National Consumer Credit 

Protection (Fees) Amendment (Registries Modernisation) Bill 2019) were referred to the Economics Legislation 

Committee on 14 February, for report by 26 March.  The Committee made three recommendations, including 

that the Bills be passed. See: Governance News 20/02/2019] 

https://library.sasb.org/tcfd-implementation-guide/
https://library.sasb.org/tcfd-implementation-guide/
https://library.sasb.org/tcfd-implementation-guide/
http://www.camac.gov.au/camac/camac.nsf/0/f4c062ccea5cf3f8ca256b6c007fb7db.html
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Cooperatives/Report
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6261
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6260
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6260
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/CthRegistersBill2019/Report
https://www.minterellison.com/-/media/Minter-Ellison/Files/Community-Governance-News/Governance-News-2019-February-20.ashx
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4. Making recommendations to government on small business transition policies – particularly 

in relation to small business owners who wish to sell their business to their employees upon 

retirement as a worker-owned cooperative. 

5. Guiding policy on encouraging employee ownership, including employee share ownership 

schemes. 

Industry response to Labor's announcement has reportedly been positive 

 Governance Institute of Australia (GIA) CEO Megan Motto is quoted as welcoming the announcement 

and approving of the Taskforce's immediate focus on completing the Annual General Meeting and 

Shareholder Engagement Report that CAMAC started.   'In an election campaign that hasn't had much of 

a focus on business and the regulatory burdens it faces, it's good to see politicians taking up the 

challenge…We support any measure by government to streamline regulatory burdens, boost growth and 

productivity, and encourage healthy competition.' 

 Australian Institute of Company Directors (AICD) CEO Angus Armour is quoted in The AFR as saying 

that it is importance to have an said independent expert voice on corporate law, 'with the speed and 

significance of changes to corporate law, there is a genuine need for a CAMAC-style function'.   

 The AFR quotes Business Council of Co-operatives and Mutuals CEO Melina Morrison as welcoming 

the announcement stating that 'rediscovering this transparent, member-owned business model can 

provide Australia with a model and a road map in an era in which we are all demanding more accountability 

of our institutions.' 

 In a statement, the Customer Owned Banking Association (COBA) has welcomed' Labor's 

announcement as a positive development for the sector.   

[Sources: Andrew Leigh MP media release 02/05/2019; [registration required] The AFR 02/05/2019; [registration required — accessed via 
LexisNexis Capital Monitor] Customer Owned Banking Association media release 02/05/2019; MyBusiness 03/05/2019] 

ASIC not industry should write and administer mandatory codes of conduct? Choice and the 
Superannuation Consumers' Centre's joint submission to Treasury argues that the existing model of 
self-regulation needs to be rethought to better protect consumers against harm 

Context: Treasury released a consultation paper seeking feedback on relevant considerations in amending 

the law to implement Financial Services Royal Commission Recommendation 1.15 (enforceable code 

provisions) on 18 March.  Consultation closed on 12 April. (See: Governance News 20/03/2019).   

Choice/Superannuation Consumers' Centre submission to Treasury on how best to implement 

Financial Services Royal Commission Recommendation 1.15 

The submission argues that the Hayne Commission demonstrated that self-regulation in financial services has 

failed and that industry codes have proven to be inadequate in addressing widespread consumer harm.  The 

submission cites the Insurance in Superannuation Voluntary Code of Practice as an example of this.   

The submission makes eight recommendations.   

 ASIC should draft industry codes: The 

incoming Federal government should 

legislate to enable the Australian 

Securities and Investments Commission 

(ASIC) to draft and administer industry 

codes 

 Entire industry codes (not specific 

provisions) should be enforceable and 

mandated by ASIC 

 Stronger powers for ASIC: The incoming 

Federal government should grant ASIC 

broad rule-making powers, similar to the 

United Kingdom Financial Conduct 

Authority 

 Civil penalties should be attached to 

individual breaches of industry codes.  

Breaches of a civil penalty provisions 

should have a maximum penalty the 

greater of 300 penalty units or three times 

the benefit derived or detriment avoided 

 Serious breaches: Breaches of industry 

codes that are 'egregious or systematic in 

nature' should be considered breaches of 

http://www.andrewleigh.com/boosting_growth_and_equity_through_member_owned_firms_media_release
https://www.capitalmonitor.com.au/Display.aspx?TempLock=mOAqTTXJkqyZoBFvr0Bx4xnwP5zt5r6Ce80lbU7wN8U=&
file:///D:/Governance%20News%208%20May/
https://treasury.gov.au/consultation/c2019-t368566
https://www.minterellison.com/-/media/Minter-Ellison/Files/Community-Governance-News/Governance-News-2019-March-20.ashx
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the obligations under s912A(1) of the 

Corporations Act 2001 (Cth).   

 Monitoring bodies: To ensure 

compliance with industry codes, strong 

and independent code monitoring bodies 

are required.  As a minimum these bodies 

should: be independent from industry; be 

well funded and resourced to ensure 

compliance; have adequate powers to 

guarantee compliance; and have a 

balance of ASIC appointed consumer 

advocates, industry members and 

independent experts on its panel. 

 Name and shame companies in breach: 

The code monitoring body should publicly 

report breaches of industry codes; name 

companies that breach the code; and 

provide specific reasoning for breaches of 

the code to guide future policy making 

 existing consumer protections need to 

be upheld 'to ensure that ACFA's [sic] 

decisions are non-binding so individuals 

are free to pursue the decision in a court or 

tribunal'.   

Industry is opposed? According to the Age, banking and insurance sectors have responded by rejecting the 

recommendations, arguing against the need to move away from the existing model of self-regulation.   

[Sources: [registration required] The Age 06/05/2019; Choice media release 06/05/2019; Choice Submission to Treasury; Making Industry Codes 

Work]  

Time to act to address unpaid superannuation: Unpaid Super Guarantee entitlements total $5.94bn 
according to an Industry Super Australia commissioned report 

A report commissioned by Industry Super Australia (ISA) entitled Super Scandal: unpaid super guarantee in 

2016-17,  based on Australian Tax Office data from 2016/17 has found: 

 a total of 2.85 million workers (up 90,000 since 2013-14) have missed out on $5.94bn in unpaid 

superannuation entitlements (more than $2,000 per employee each year)  

 on average, a worker who receives their superannuation guarantee entitlements ends up with 50% more 

super than a worker underpaid their super entitlements 

 the average gap in retirement savings (due to unpaid superannuation guarantee entitlements) has widened 

to $24,506 for 2016-17 (up from $19,709 in 2013-14) 

 super guarantee underpayment occurs over several years and leads to cumulative disadvantage 

 the three main risk factors for being underpaid superannuation are identified as:  1) being aged under 35; 

2) earning under $30,000 per annum; 3) having a blue collar occupation (eg machinery operator, labourer, 

technician or trade worker).  ISA estimates that 2.13 million of the 2.85 million super guarantee eligible 

people (75%) who are underpaid (75%) have one of these main risk factors.  The group with one or more 

of the main risk factors has a 36.3% chance of being underpaid compared to the general risk of 31.3%. 

 rogue employers are using salary sacrifice contributions to reduce their super guarantee obligation for 

those workers.  Consequently, over 370,000 workers who contribute to their superannuation through salary 

sacrifices have lost over $1.5bn due to employers counting this as a superannuation contribution.   

Four suggested reforms to address the problem 

The report includes four suggested actions to address the issue. 

1. Mandate payment of superannuation with 

payment of salary to reduce 

noncompliance: Under current laws, 

employers can make super contributions on a 

quarterly basis.  The ISA writes that research 

shows that some employers take advantage of 

this flexibility by delaying super contributions 

well beyond three months leading to large 

liabilities that cause cash-flow difficulties.  The 

report argues that changing the law to mandate 

employer's payment of superannuation at the 

time of an employee's will allow payments to 

be more closely tracked by both employees 

and the ATO, thereby reducing non-

compliance. 

2. Better monitoring and stronger 

enforcement: The report argues that the 

Australian Taxation Office, despite collecting 

significant quantities of data, 'carries out too 

http://www5.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s912a.html
https://1.next.westlaw.com/Document/I186217f06f4111e9bacad0890f3edd10/View/Basic.html?sp=au-wln-minter&hash=bf7086c45bcffc1cd29ce0fb9b47a1abc48deaa20cc15a8c1931f1e4f52d85fd&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a361a850000016a8f2ef6570df57646%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D1%26alertGuid%3Di0a368f0a000001600a19fb5c3ede1e1c&listSource=Alert&list=WestClipNext&rank=1&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0a368f0a000001600a19fb5c3ede1e1c&__lrTS=20190507010545025&bhcp=1
https://www.choice.com.au/about-us/media-releases/2019/may/kill-off-codes
https://www.dropbox.com/sh/fut6ddf21b630gp/AAAXjliF3bz3wZ_cbh51NOlxa?dl=0&preview=2019-04-12+CHOICE+submission+to+Treasury+-+Enforceability+of+financial+services+industry+codes+(1).pdf
https://www.dropbox.com/sh/fut6ddf21b630gp/AAAXjliF3bz3wZ_cbh51NOlxa?dl=0&preview=2019-04-12+CHOICE+submission+to+Treasury+-+Enforceability+of+financial+services+industry+codes+(1).pdf
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little proactive enforcement of unpaid super' 

and argues that the monitoring, reporting and 

enforcement obligations on the ATO should be 

strengthened.  In addition, the report calls for 

other relevant agencies to have greater scope 

to work with the ATO to recover unpaid super 

including the Fair Work Ombudsman and 

super funds acting on behalf of members. 

3. Penalties should be utilised: The report 

observes that under current laws, company 

directors are personally liable for unpaid super 

and financial penalties for employers of up to 

200% can be imposed, though rarely occurs in 

practice.  In addition, new laws include criminal 

penalties for employers who refuse to pay a 

superannuation guarantee charge liability.  The 

report argues that to provide 'adequate 

deterrence' such penalties must be utilised 

rather than being discretionary. 'Few other 

breaches of the law involve optional penalties' 

the report states. 

4. Extending the safety net for unpaid 

entitlements: The report argues that the Fair 

Entitlements Guarantee (FEG) should be 

expanded to include unpaid superannuation. 

Commenting on the report, Australian Council of Trade Unions (ACTU) Assistant Secretary Scott Connolly 

said that the report findings indicate the lack of action on addressing the issue, and noted that the Federal 

Labor Party have agreed to support measures to recover unpaid superannuation.  He added that 'We need to 

change the rules to make sure people can recover the super they're owed. Working people shouldn't have to 

wait for the ATO to chase up underpayments. They should have fast, efficient access to justice when their 

super is unpaid.' 

[Sources: Super Scandal: unpaid super guarantee in 2016-17; The ABC 03/05/2019; ACTU media release 03/05/2019] 

The AFR suggests that the joint venture between Catholic Super and Equip Super could provide a 
pattern for other smaller funds, seeking economies of scale, to follow 

The AFR reports that Catholic Super and Equip Super have entered into a joint venture which creates a $26 

billion fund.  Reportedly, the joint venture has a number of advantages including: 

1. it utilises Equip Super's extended public offer licence to allow default super arrangements to remain in 

place for the separate funds while merging the administration and investment management to deliver 

better member outcomes.   

2. The two funds have also agreed to have a single trustee board with 12 members comprised of one 

third employer directors, a third member directors and a third independent directors.  Seven directors 

will be drawn from the existing Equip Super board and five from the Catholic Super board. 

The AFR comments that the move appears to be in line with the Australian Prudential Regulation Authority's 

expectations and suggests that the joint venture would serve as a good pattern for other smaller funds to 

follow.   

[Source: [registration required] The AFR 01/05/2019] 

One regulatory regime for financial advisers?  The FSC has issued a statement calling for the regulation 
of tax financial advisers to be streamlined under FASEA 

The Financial Services Council (FSC) has called for the regulation of tax financial advisers (TFAs) to be 

streamlined into a single regulatory regime under the Financial Adviser Standards Ethics Authority (FASEA) 

in a submission to the Government's independent review of the effectiveness of the Tax Practitioners Board 

(TPB) and the Tax Agent Services Act 2009 (TASA).   

Collapsing the two regimes into a single regime would mean consumers do not need to engage with the TPB 

for the tax component of the advice they receive, as well as a monitoring body under the FASEA framework 

for the financial advice received.  It would also lift standards overall, according to the FSC.   

[Source: Financial Services Council media release 06/05/2019]  

https://www.industrysuper.com/assets/Uploads/d62c256bec/Super-Scandal-Unpaid-super-guarantee-in-2016-17-FINAL.pdf
https://www.abc.net.au/news/2019-05-03/employers-pocketing-6-billion-of-worker-superannuation/11077238
https://www.capitalmonitor.com.au/Display.aspx?TempLock=mOAqTTXJkqyZoBFvr0Bx42FVMB5mTTdAe80lbU7wN8U=
https://www.afr.com/chanticleer/25b-industry-super-jv-a-clever-solution-20190501-p51iv7
https://www.fsc.org.au/resources/1746-one-regulatory-regime-for-finanical-advisers/file
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APRA has called on the life insurance industry to urgently address concerns about the sustainability of 
individual disability income insurance (DII) 

The Australian Prudential Regulation Authority (APRA) has written to life insurers calling on them to urgently 

address concerns about the sustainability of individual disability income insurance (DII) (also called income 

protection insurance).  APRA said it has been concerned about DII sold to individuals (rather than provided 

through superannuation in the form of group insurance) due to its ongoing poor performance. The industry has 

collectively lost $2.5 billion through this product offering over the past 5 years, with no signs of improvement, 

APRA said. 

In a letter to DII providers APRA said its thematic review of the industry, which included onsite reviews with 

the eight largest providers of DII, found issues with insurers' strategy and risk governance, pricing and product 

design, as well as inadequate data and resourcing.  

APRA Executive Board Member Geoff Summerhayes said most life companies have long been aware of the 

issues, but their efforts to address them have so far been inadequate. 'Unless these adverse trends are 

reversed, there is a risk some life companies will ultimately exit the market for DII, worsening consumer 

outcomes through reduced competition, accessibility and affordability' Mr Summerhayes said. 

Deadlines for providers to action APRA's concerns 

APRA said it is setting deadlines for each life insurer to start taking a range of steps in response to its concerns, 

including formulating a strategy to address the issues identified by the thematic review, and reviewing DII 

product design and pricing practices. 

More particularly:  

 The life companies involved in the thematic review have eight weeks to provide APRA with a detailed 

outline of how they intend to fulfil these requirements. If either their action plan or progress implementing 

it is inadequate, APRA states that it will 'step up our supervisory intensity of that life company and consider 

imposing an increase in its minimum capital requirements'.   

 Other life companies involved in the provision of DII products are also required to take action by 

submitting a self-assessment against APRA's findings. Mr Summerhayes added that APRA's 

expectation is that all life companies examine whether the same types of issues exist in their other product 

groups eg total and permanent disability insurance.   

[Sources: APRA media release 02/05/2019; APRA Letter: Thematic review of individual disability income insurance — phase two 02/05/2019; 

[registration required] The Australian 03/05/2019; SBS 02/05/2019; Investor Daily 03/05/2019] 

In Brief | The Australian reports that Federal Labor leader Bill Shorten has said that Labor (if elected to 
government) would consider creating a government owned bank out of Australia Post possibly 
modelled on the NZ government controlled Kiwi Bank which is a subsidiary of New Zealand Post 

[Source: [registration required] The Australian 07/05/2019] 

In Brief  | APRA has released a letter to non-authorised deposit-taking institution (ADI) lenders seeking 
feedback on proposed amendments to the Economic and Financial Statistics data collection. The 
proposed changes would capture lending volumes from the non-ADI sector in a manner that allows 
direct comparisons to the ADI sector allowing  APRA and the Council of Financial Regulators to assess 
the impact of non-ADI lending activity on financial stability and whether measures are required to 
address a potential escalation in risk.  Submissions on the proposed changes are due by 1 June 2019 

 [Sources: APRA letter 01/05/2019;  [registration required] The Australian 02/05/2019] 

Accounting and Audit 

In Brief | The International Auditing and Assurance Standards Board (IAASB) has published a 
discussion paper exploring possible options to address the challenges of applying the International 
Standards on Auditing (ISAs) to less complex entities and views on possible actions to address these 

https://www.apra.gov.au/media-centre/media-releases/apra-demands-life-insurers-improve-sustainability-individual-disability
https://www.apra.gov.au/sites/default/files/letter_thematic_review_of_individual_disability_income_insurance_phase_two.pdf
https://1.next.westlaw.com/Document/I194102106cd711e9b02ae07ae96cfbd1/View/Basic.html?sp=au-wln-minter&hash=31eeb32394575662491c684871eb6c81d8df3a6cc3ab5b51fda44d151ba7bca0&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a36a2a70000016a7a9058b1fdf6d1ab%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D12%26alertGuid%3Di0ad0105800000151b145b4c29def4131&listSource=Alert&list=WestClipNext&rank=12&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0ad0105800000151b145b4c29def4131&__lrTS=20190502221948497&bhcp=1
https://www.sbs.com.au/news/apra-looks-at-income-protection-insurance
https://www.investordaily.com.au/regulation/44879-apra-voices-insurance-concerns
https://1.next.westlaw.com/Document/I0b80c8c06ff911e995b8e71beb8c1c2d/View/Basic.html?sp=au-wln-minter&hash=0585bc957b0d2a360f0f6b24cc1a1ab785ddacc892c41d0fb18bd513de2831eb&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a361a850000016a8f2ef6570df57646%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D2%26alertGuid%3Di0a368f0a000001600a19fb5c3ede1e1c&listSource=Alert&list=WestClipNext&rank=2&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0a368f0a000001600a19fb5c3ede1e1c&__lrTS=20190507020757363&bhcp=1
https://www.capitalmonitor.com.au/Display.aspx?TempLock=mOAqTTXJkqyZoBFvr0Bx4046JvPvFUr+e80lbU7wN8U=
https://1.next.westlaw.com/Document/If193b4e06c0b11e9ac5f9b9302cb9831/View/Basic.html?sp=au-wln-minter&hash=c7746282ac9d5baf672202f5d09287976f7c7abd7fa865ed6bb21fdd332bddb2&viewType=FullText&navigationPath=Alert%2Fv1%2FlistNavigation%2FWestClipNext%2Fi0a36199f0000016a756c6da7cc485ec1%3FtransitionType%3DAlertsClip%26originationContext%3DSearch%2520Result%26sp%3Dau-wln-minter%26contextData%3D%2528sc.AlertsClip%2529%26rank%3D3%26alertGuid%3Di0a368f0a000001600a19fb5c3ede1e1c&listSource=Alert&list=WestClipNext&rank=3&originationContext=Search%20Result&transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&alertGuid=i0a368f0a000001600a19fb5c3ede1e1c&__lrTS=20190501221159445&bhcp=1


 

 

MinterEllison | Governance News  

Disclaimer: This update does not constitute legal advice and is not to be relied upon for any purposes |  Page 21 of 24 

ME_160029078_1 

challenges.   Consultation closes on 12 September 2019.  Feedback on this document is requested to 
the AUASB by 31 August 2019 from all interested stakeholders 

[Sources: International Federation of Accountants media release 29/04/2019; AASB media release 29/04/2019;  Audits of Less Complex Entities: 
Exploring Possible Options to Address the Challenges in Applying the International Standards on Auditing (ISAs)]  

In Brief | The AFR reports that the big four consulting firms: Deloitte, EY KPMG and PwC have faced/are 
facing a number of court actions over their auditing and advisory work 

[Source: [registration required] The AFR 07/05/2019] 

Risk Management 

Cybersecurity and Privacy 

Top Story | New board requirements and responsibilities: information security 

APRA prudential standard CPS 234 imposes additional obligations on regulated entities in matters of 

information security, and requires company boards to take more responsibility in ensuring the security of the 

data they hold.   

MinterEllison's Anthony Borgese, Alexander Horder, Aaron Bicknell have written an article providing their 

insights into the implications of the new requirements. 

The full text of the article can be accessed on the MinterEllison website here: 

https://www.minterellison.com/articles/new-board-requirements-and-responsibilities-information-security 

Companies leading in cybersecurity share certain traits according to a Deloitte report  

Deloitte (in collaboration with the Financial Services Information Sharing and Analysis Center (FS-ISAC)) has 

released a report: Pursuing cybersecurity maturity at financial institutions presenting the results of a survey 

measuring 'good stewardship' of cybersecurity budget and the maturity of cyber-risk management programs 

in financial institutions.   

Some Key Points 

 Leading companies (from a cybersecurity perspective) share certain traits: Companies that have 

reached the highest cybersecurity maturity level ('adaptive companies') as defined by the National Institute 

of Standards and Technology (NIST) were found to share several core traits including: a) involvement of 

senior leadership, executives and the board;  b) cybersecurity's profile within the organisation was raised 

beyond the IT department to give it greater prominence; and c) cybersecurity efforts were more closely 

aligned with the company's business strategy. 

 Spend on cybersecurity? Respondents spent between 6 to 14% of their IT budget on cybersecurity, with 

an average of 10%.  This amount equates to a range between 0.2% to 0.9% of company revenue.  Overall, 

larger companies spend more than smaller organisations.  Small firms spent a lower percentage of their 

revenue (0.2%) on cybersecurity than did midsize (0.5%) or large (0.4%) companies.   

 Spend alone is not an indication of maturity level: The survey found that those with the highest maturity 

level did not necessarily spend more than the overall average on their cybersecurity programs.  'That likely 

means exactly how—and how well—financial institutions go about securing their digital fortress is at least 

as important as the amount of money devoted to cybersecurity'. 

 Ongoing task: Even highly mature organisations need to continue to adapt and to prioritise cybersecurity 

due to the rate at which change is occurring.  'Cybersecurity will remain a work in progress for all financial 

organisations. Indeed, regardless of who is ultimately in charge and how governance is structured, 

cybersecurity awareness, responsibility, and accountability should be part of every department within 

every financial services firm'. 

[Source: Deloitte Insights: Pursuing cybersecurity maturity at financial institutions 01/05/2019] 

http://www.ifac.org/news-events/2019-04/we-re-seeking-your-view-audits-less-complex-entities
https://www.auasb.gov.au/News/Feedback-sought-on-IAASB-Less-Complex-Entities-Discussion-Paper?newsID=37437
http://www.ifac.org/publications-resources/discussion-paper-audits-less-complex-entities
http://www.ifac.org/publications-resources/discussion-paper-audits-less-complex-entities
https://www.afr.com/business/accounting/court-actions-against-deloitte-ey-kpmg-and-pwc-20190404-p51avg?et_cid=29177881&et_rid=1927441570&Channel=Email&EmailTypeCode=&LinkName=https%3a%2f%2fwww.afr.com%2fbusiness%2faccounting%2fcourt-actions-against-deloitte-ey-kpmg-and-pwc-20190404-p51avg&Email_name=MW5-05-07&Day_Sent=07052019
https://www.minterellison.com/people/anthony_borgese
https://www.minterellison.com/articles/new-board-requirements-and-responsibilities-information-security
https://www2.deloitte.com/insights/us/en/industry/financial-services/cybersecurity-maturity-financial-institutions-cyber-risk.html
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Climate Risk 

United Kingdom | UK parliament has declared a state of Environment and Climate Emergency, CCC 
report recommends a new net-zero emissions target for the UK  

Last week, the UK parliament passed a non-binding resolution declaring a climate emergency.  Separately, 

the Committee on Climate Change report, Net Zero - The UKs contribution to stopping global warming 

recommended setting a new zero emissions target to be achieved by 2050.  In Australia, the Greens and 

climate groups are calling for a similar declaration to be passed. 

A high level overview of these development is below. 

The UK Parliament has declared a climate emergency 

On 1 May, the British Labour party moved a non-binding motion in the House of Commons to declare 'an 

environment and climate emergency', which was passed with bi-partisan support.   

The Motion: 'That this House declares an environment and climate emergency following the finding of the 

Inter-governmental Panel on Climate Change that to avoid a more than 1.5°C rise in global warming, global 

emissions would need to fall by around 45 per cent from 2010 levels by 2030, reaching net zero by around 

2050; recognises the devastating impact that volatile and extreme weather will have on UK food production, 

water availability, public health and through flooding and wildfire damage; notes that the UK is currently missing 

almost all of its biodiversity targets, with an alarming trend in species decline, and that cuts of 50 per cent to 

the funding of Natural England are counterproductive to tackling those problems; calls on the Government to 

increase the ambition of the UK's climate change targets under the Climate Change Act 2008 to achieve net 

zero emissions before 2050, to increase support for and set ambitious, short-term targets for the roll-out of 

renewable and low carbon energy and transport, and to move swiftly to capture economic opportunities and 

green jobs in the low carbon economy while managing risks for workers and communities currently reliant on 

carbon intensive sectors; and further calls on the Government to lay before the House within the next six 

months urgent proposals to restore the UK's natural environment and to deliver a circular, zero waste 

economy.' 

Opposition Leader Jeremy Corbyn explained that the 'whole point' of the declaration is to 'focus the attention 

of all of us on the sheer urgency of the issue because it is not going to go away; it is going to get considerably 

worse unless we act and set an example to other nations to also act'.   

The Conversation observes that though there is no 'precise definition' of what constitutions action to meet such 

an emergency, the declaration has been likened to putting the UK on a 'war footing' ie making climate change 

the centre of policy, rather than a peripheral consideration.   

The declaration occurred in the context, The Conversation observes, of recent climate protests, a visit from 

Climate Activist Greta Thunberg, the broadcast of David Attenborough's documentary Climate Change: the 

facts, and after several days of protests by environmental group Extinction Rebellion.   

[Sources: UK House of Commons Hansard Volume 659 1 May 2019: Environment and Climate Change; The Conversation 02/05/2019; The 
Independent 02/05/2019]  

Could Australia follow the UK? 

 The Greens support a similar declaration in Australia: In a statement, Greens climate and energy 

spokesperson Adam Bandt MP has welcomed the UK Parliament's declaration of a climate and 

environment emergency.  Mr Bandt said the Greens would seek to move and pass a similar motion as 

soon as possible in the new Parliament after the election. 

[Source: Adam Bandt MP media release 02/05/2019] 

 A 'petition storm' calling for a similar climate declaration?  Climate groups are also collaborating or 

working independently in support of a campaign for the Australian government to pass a similar declaration 

of a climate emergency and have started a number of petitions (described as a 'petition storm' on the 

campaign website).   

[Source: Climate Emergency Declaration: Call to declare a climate emergency]  

https://hansard.parliament.uk/commons/2019-05-01/debates/3C133E25-D670-4F2B-B245-33968D0228D2/EnvironmentAndClimateChange
https://theconversation.com/uk-becomes-first-country-to-declare-a-climate-emergency-116428
https://www.independent.co.uk/news/uk/politics/climate-change-environment-emergency-commons-motion-mps-vote-latest-a8895456.html
https://www.adambandt.com/0205_motion
https://climateemergencydeclaration.org/petition/
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Brief Overview: Committee of Climate Change report, Net Zero - The UKs contribution to stopping 

global warming 

In response to a government request, the UK Committee on Climate Change (CCC) has published report on 

the UK's long-term emissions targets.  The report includes recommendations and outlines the steps necessary 

to transition the UK to a net zero carbon dioxide and greenhouse gas (GHG) emissions economy by 2050. 

Some Key Points 

 The CCC recommends a new emissions 

target for the UK: net-zero greenhouse 

gases by 2050 

 In Scotland, the CCC recommends a net-

zero date of 2045, reflecting Scotland's 

greater relative capacity to remove emissions 

than the UK as a whole 

 In Wales, the CCC recommends a 95% 

reduction in greenhouse gases by 2050 

 Current policy is insufficient for even the 

existing targets 

 A transition to a net zero UK economic by 

2050 is technically achievable: Provided that 

'clear, stable and well-designed policies to 

reduce emissions further are introduced across 

the economy without delay' a net zero target for 

2050 is 'technically achievable'.   This includes 

'firm plans' for housing and domestic heat; for 

industrial emissions; carbon capture and 

storage; road transport; agriculture; aviation 

and shipping.  

 Cost is 'manageable': The target can be met 

with known technologies, alongside 

improvements in people's lives, and within the 

expected economic cost that parliament 

accepted when it legislated the existing 2050 

target for an 80% reduction from 1990.  The 

report states that there is 'a manageable cost 

to tackling these challenges, and the lesson of 

the last decade is that costs fall when there is 

a concerted effort to act'

 [Sources: Committee on Climate Change media release 02/05/2019; Full report: Net Zero - The UKs contribution to stopping global warming; The 
Conversation 02/05/2019] 

Out of step with businesses on climate? A number of Australian businesses are reportedly reviewing 
their association memberships in response to Business Council of Australia  

The SMH reports that a number of companies (including Rio Tinto, BHP, Westpac and Telstra) are reviewing 

the alignment between their own stated views on climate change as compared with the views of the industry 

associations to which they belong including the Business Council of Australia (BCA).   

Reportedly, The Australasian Centre for Corporate Responsibility (ACCR) has said that some BCA members 

have expressed concern with respect to the BCA's climate stance.  According to The SMH, though the BCA 

supports Australia's commitment to the Paris Agreement, it has reportedly faced criticism over its approach to 

climate risk and more particularly it's characterisation of Federal Labor's proposed 45% emissions target as 

'economy wrecking'.   

According to The SMH, Telstra has questioned whether industry bodies should advocate on topics where there 

is no consensus.  'We believe industry associations should refrain from advocacy in areas where no broad 

industry consensus exists – in these areas individual members are best placed to advocate their views 

independently' said Telstra's chief sustainability officer Tim O'Leary is quoted as stating.  Reportedly, Telstra 

has said that should material differences between its own climate stance and the stance of industry 

associations to which it belongs be identified, Telstra will engage directly with the associations.  Reportedly, 

Telstra has made no decision to leave the BCA.   

According to The SMH, BCA CEO Jennifer Westacott responded by acknowledging that some CBA members 

are undertaking reviews and observing that BCA members are involved in developing BCA policy. 

[Source: The SMH 02/05/2019] 

In Brief | Human action is causing mass global extinction: A landmark study, the Global Assessment of 
the Intergovernmental Science-Policy Platform for Biodiversity and Ecosystem Services (IPBES 
Assessment) presents evidence that biodiversity is necessary to human survival, that human action 

https://www.theccc.org.uk/publication/net-zero-the-uks-contribution-to-stopping-global-warming/
https://www.theccc.org.uk/wp-content/uploads/2019/05/Net-Zero-The-UKs-contribution-to-stopping-global-warming.pdf
https://theconversation.com/new-net-zero-emissions-target-wont-end-uks-contribution-to-global-warming-heres-why-116386?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20May%203%202019%20-%201299312120&utm_content=Latest%20from%20The%20Conversation%20for%20May%203%202019%20-%201299312120+CID_26acd0e40afcfdd9d71b150fa06224c6&utm_source=campaign_monitor_uk&utm_term=New%20net%20zero%20emissions%20target%20wont%20end%20UKs%20contribution%20to%20global%20warming%20%20heres%20why
https://theconversation.com/new-net-zero-emissions-target-wont-end-uks-contribution-to-global-warming-heres-why-116386?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20May%203%202019%20-%201299312120&utm_content=Latest%20from%20The%20Conversation%20for%20May%203%202019%20-%201299312120+CID_26acd0e40afcfdd9d71b150fa06224c6&utm_source=campaign_monitor_uk&utm_term=New%20net%20zero%20emissions%20target%20wont%20end%20UKs%20contribution%20to%20global%20warming%20%20heres%20why
https://www.smh.com.au/business/companies/bca-defends-climate-stance-amid-claims-of-rising-revolt-20190501-p51iyu.html
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threatens more species with global extinction now than ever before, that existing goals are inadequate 
and makes the case for immediate, transformative change  

[Sources: IPBES media release 06/05/2019; IPBES Global Assessment Summary for Policy Makers;  The Conversation 07/05/2019;  

Other Developments 

United States | The CFTC has said that whistleblowers who report internally first, may be eligible for an 
'enhanced' payment  

The Commodity Futures Trading Commission (CFTC) has announced a whistleblower award of approximately 

$1.5 million to be paid to an individual whistleblower.  The CFTC granted the whistleblower's award application 

for both a CFTC action and a related action brought by another federal regulator.   

In ordering the award, the CFTC's Enforcement Director James McDonald said that the 'growing line' of 

whistleblower awards demonstrate the CFTC's commitment to the program and underlines the 'integral' role 

whistleblowers play in enforcement efforts.  Since issuing its first award in 2014, through 2018, the CFTC has 

awarded more than $85 million to whistleblowers.  DOE actions associated with those awards have resulted 

in sanctions orders totaling more than $675 million. 

The CFTC adds that though there is no requirement for a whilstleblower to report internally before approaching 

the commission, 'today's award demonstrates that the Commission may pay enhanced awards to those that 

do – that is one of the positive factors set out in our rules for the Commission to consider in making its award 

determination…To be clear, the Commission's rules do not require a whistleblower to undertake internal 

reporting efforts in order to be eligible for the benefits and protections of our program.  Instead, a whistleblower 

can contact us directly whenever he or she wishes – and may do so anonymously.' 

[Note: If elected, the Federal Labor Party has said that it plans to introduce a whistleblower reward scheme in 

Australia. See: Labor Leader Bill Shorten media release 03/02/2019; Governance News 13/02/2019.  Labor's 

response to the Financial Services Royal Commission Final Report states that Labor plans to set up a 

Whistleblower Rewards Scheme; establish a Whistleblower Protection Authority; 'overhaul our whistleblowing 

laws with a single Whistleblowing Act'; and fund a special prosecutor to bring corporate criminals to justice.  

See: Governance News 27/02/2019]  

 [Sources: CFTC media release 06/05/2019;  FCPA blog 06/05/2019]   

https://www.ipbes.net/
https://www.ipbes.net/news/ipbes-global-assessment-summary-policymakers-pdf
https://theconversation.com/revolutionary-change-needed-to-stop-unprecedented-global-extinction-crisis-116166?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20May%207%202019%20-%201302512147&utm_content=Latest%20from%20The%20Conversation%20for%20May%207%202019%20-%201302512147+CID_282574cbbaba50468a278549cf22b58c&utm_source=campaign_monitor&utm_term=writes%20Michelle%20Lim
https://www.billshorten.com.au/labor_will_protect_and_reward_banking_whistleblowers_sunday_3_february_2019
https://www.minterellison.com/-/media/Minter-Ellison/Files/Community-Governance-News/Special-edition-Governance-News-13-February-2019.ashx
https://www.alp.org.au/media/1567/190222-labor-royal-commission-response.pdf
https://www.minterellison.com/-/media/Minter-Ellison/Files/Community-Governance-News/Governance-News-2019-February-27.ashx
https://www.cftc.gov/PressRoom/PressReleases/7924-19
http://www.fcpablog.com/blog/2019/5/6/cftc-awards-whistleblower-15-million.html

