Aged Care Sector Reforms

T h e N eW A g ed The New Act places older people at the focal point

of the legislative framework, with the intention to HIGH QUALITY

Car e A Ct ~ A n foreground consumer choice, dignity, control and CARE The New Act introduces a definition of high quality

safety clearly filtered through the new provisions. of care. The concept is proposed as aspirational

O - ; standards, rather than prescriptive outcomes.
V e rV I eW This is a significant shift from the Current Act which

is grounded on fees and payments, and providers.

KEY FOUNDATIONAL CHANGES STATUTORY The New Act proposes new statutory duties on
DUTIES providers and their responsible persons, reflective of

the duties of employers and officers within the workplace
health and safety framework. The duties carry additional
Structure civil, criminal and compensatory pathways to target

Rights-based

TRONGER
Approach RSEGL?LA(';I'ION Under the New Act, the regulator has broader powers

to monitor, investigate and enforce non-compliance.
The enhanced complaints mechanisms also reflect a
more 'open door’ approach to consumer experience.

On 14 December 2023, the Commonwealth Government released
the Exposure Draft of the new Aged Care Bill 2023 (New Act).

The New Act is the centrepiece of ongoing legislative reforms
in response to the recommendations made by the Royal

Arfrrm F : STRUCTURE: The New Act will be accompanied by one The New Act proposes a more tailored system of
Commission into Aged Care Quality and Safety. The Exposure Draft ) ; o ; . ) ) ) .
. . . - . set of New Rules, replacing the branched structure that PROVIDER registration, including six registration categories which
amends existing provisions and introduces new provisions which are ) T
currently regulates the sector. REGISTRATION carry tiered obligations. The New Act also removes

based on the rights-based approach recommended

by the Royal Commission. the requirement for a provider to be a corporation,

RIGHTS-BASED APPROACH: Underpinning the focus and captures a wider scope of possible entrants to

The Exposure Draft contains several placeholder provisions and as on older people is the human rights-based approach of the sector.

the Government has not yet released an Exposure Draft to the the New Act. This is foregrounded in the Statement of

proposed new subordinate Rules (New Rules), many aspects of the Rights and Objects in the New Act.

operation of the new regulatory model remain unclear. A 5 ] T i c

In this update, we provide an overview of the New Act I CONSTITUTIONAL POWER: While the Current Act draws RIESI;J::S?ET]-I:I'T\’TSIVSI‘ES asp:: rsslj)pnpr;rltjesrt ofrzzfgér::tati\yett: reizti\?tran infz:/ri!j[ioorn
' on the Commonwealth’s corporations power, the New Act

and some of the impacts it may have on providers. or communicate or make decisions on behalf of an
individual receiving care, respectively. The new roles

reflect the guardian and nominee roles in the NDIS.

relies on the external affairs power, which allows the New Act
to shift its focus from providers to the rights of care recipients
(now referred to as ‘Individuals’ in the New Act).
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REFORM TIMELINE

1 December 2023 14 December 2023 19 January 2024 February 2024 16 February 2024 ﬁ m

Commencement of Release of the Exposure Consultation workshops Publication of the Final Conclusion of the
s;:)evr:agr;h:nncid Draft of the Aged Care hosted around Australia Report of the Aged Care  Consultation Period of the
Bill 2023 i Taskforce New Act
obligations open until 19 Feb 2024

2023 2024

KEY IMPACTS ON PROVIDERS OF AGED CARE

The New Act signals a 'step up' in expectations on providers and their responsible persons, with
these heightened obligations subject to strengthened regulatory powers introduced under the
New Act for the Aged Care Quality and Safety Commission. However, the New Act places a greater
emphasis on 'relational regulation' and aims to drive cultural change and improve quality outcomes
for older people.

The overarching shift of the New Act towards a more person-centred approach grounded in a
human-rights focus will possibly require providers to take a more proactive approach to
strengthening their internal policies and procedures to promote resident care and experience

Providers should consider their workforce training and supports to assess their appropriateness
against the proposed expanded whistle-blower protections, heightened standards of care and
upcoming worker screening requirements and ensure sustainability against the need to upskill
workforces to meet enhanced expectations around consumer care.

While the legislation appears to capture residents receiving aged care services in Retirement
Village settings under its protections, in our view, at this stage the legislation does not make it clear
that it intends to introduce the operators themselves into the legislative framework. Ultimately, the
impact of the legislation on Retirement Village operators will depend on the breadth of services
being delivered in villages by the operator.

The impact of the new provider registration regime changes will stem largely from the graduated
registration requirements imposed on various categories, and the consequential obligations
that will align with certain groups of providers. For example, category-specific conditions will see
some providers needing to comply with stricter requirements, such as maintaining adequate
Incident Management Systems, ensuring compliance with the Aged Care Quality Standards, or
demonstrating the capability for and commitment to continuous improvement. The regulator's
enforcement powers which are linked to registration will also interplay with the registration
categories.

2027

Commencement of the
Support at Home
Program

Passage of
the New Act

OUR EXPERTISE

Our dedicated Aged Care Team are helping
our clients help understand and navigate
their obligations in the New Act.

We are working closely with our clients to
tailor solutions for their circumstances in a
complex regulatory framework.
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