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Recent changes to Australia’s
foreign investment law are not
targeted at Chinese investors.
The changes make it harder for all
private investors to avoid the law.

On 5 February the Global Daily said

that the Australian media regarded

new foreign investment regulation

in Australia as targeted at China. The
Global Daily referred to an article in

The Australian newspaper which noted
that the changes were first proposed at
the time of Aluminium Corporation of
China’s (Chinalco) attempted acquisition
of a second strategic stake in Rio Tinto.

The change passed the Australian
Senate on 2 February 2010 and is
awaiting assent. The change will then
take effect. Before the change, some
investors used convertible securities
in an attempt to circumvent Australia’s
foreign investment rules. As was said
in the Australian Parliament when

the change was debated, the use of
innovation financing arrangements
have been a growing feature of
investment activity over recent years
and the changes were proposed to
ensure that the foreign investment
framework keeps pace with this trend.

Chinalco is State-owned, and
therefore under Australia’s policy
requires approval for any investment.
Chinalco did not have any opportunity
to circumvent Australia’s foreign
investment rules. So the change

was not directed against Chinalco

or any other Sate Owned entity.
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Before the change the Australian
approval requirements applied to
acquisitions of shares or assets. Some
investors argued that an acquisition

of rights to acquire shares using
convertible instruments was not an
acquisition of shares. After the change,
it is clear that acquisitions of convertible
instruments will also need approval.
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A convertible note:

® isadebt note:
— on which interest is paid; and
- where the face value of the note
may be repaid in money; and
® carries a contingent right to
be repaid by the issue of new
shares instead of money.

Options have also been used

in Australia’s foreign proposals.
Options are contingent rights to
be issued new shares, on payment

of the option exercise price.
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Australia does have a different policy
for sovereign wealth funds and State-
owned entities than for private buyers.
The Australian Government considers
that investments by sovereign wealth
funds and State-owned entities

may be partly strategic rather than
strictly commercial. It prefers to see
investors in key Australian assets
behaving commercially than to be
driven by foreign strategic interests.
It also prefers for product sale prices
to have reference to market prices.

The policy does not target Chinese
entities. However, because many
Chinese investors are State-owned, this
policy applies to a larger proportion

of Chinese investors than investors
from most other countries.

As for Chinalco’s proposed acquisition
of a second strategic stake in Rio Tinto,
the time that regulators including
Australia’s foreign investment regulator
required to evaluate the transaction
contributed to the delay in putting it to
a vote of Rio Tinto shareholders. After
the delay, as a result of improvements
in Rio Tinto's businesses and prospects,
the transaction was no longer in

Rio Tinto's best interests and thus

the transaction was terminated.

In recent years many Chinese

entities have made successful direct
investments in Australia, particularly

in the resources sector. Chinese SOEs
and other entities have found that they
can achieve their investment objectives
within the Australian policy established
for direct investment by sovereign
wealth funds and State owned Entities.

Expert advice on how to structure a
proposal, and early discussion with
the foreign investment regulator,
both improve the prospects

of a successful outcome.
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