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ACQUISITION STRUCTURES (CHINA)

Foreword

Welcome to Minter Ellison’s guide to Australian Acquisition Structures

The rapid rise of China has been a defining feature of recent times. Since China opened its doors to the world it has experienced
unprecedented economic development, with sustained double-digit growth a hallmark of its ascendancy to the global stage.
Even now, while the world faces significant economic difficulties, China remains a force for the future.

At the same time, the Chinese people have been the beneficiaries of their nation’s growing prosperity. Living standards have
improved dramatically, with the World Bank estimating that some 500 million people have been lifted out of poverty in China
during the last three decades. A wealthy middle-class has developed, while industry and commerce have also thrived. China’s
growth has also brought with it a huge demand for resources.

In Australia, our internationally renowned resources industry is a significant contributor to the national economy. Australia
is the world’s leading exporter of coal, iron ore, lead and zinc and also a leading exporter of uranium, gold and aluminium.
Similarly, Australia is home to some of the world’s largest mining companies and has pioneered the development of key
resources technologies and processes.

The relationship between Australia and China has always been close; with Australia being one of the first countries to formally
recognise the People’s Republic of China. In the past 12 months there have been more applications by Chinese companies
seeking to invest in Australia than there have been throughout the previous decade. Many of these applications have been in
the resources industry.

Investment in Australian companies or resources is regulated by a sophisticated legal regime. Therefore, it isimportant that
such investments are appropriately structured to ensure that the purpose of the investment is achieved. This publication has
been specifically prepared to provide an overview of the structures available to Chinese investors and companies looking to
invest in the Australian resources industry.
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4 MINTER ELLISON — ACQUISITION STRUCTURES (CHINA)

Introduction to Acquisition structures

This publication summarises the typical acquisition structures that can be used to acquire an interest in the Australian mineral
resources industry. Acquisitions can be made by either:

1. acquiring shares in Australian resource companies; or
2. acquiring an interest in mineral resources directly through a joint venture with Australian resource companies.

Whether an acquisition should be structured as an acquisition of shares or a direct acquisition of assets will depend on the
precise circumstances of each investment.

Australia’s Foreign Investment Review Board (FIRB) prefers that Chinese State Owned Enterprises (SOEs) acquire up to 50% of
Australian resource companies with greenfield assets and up to 15% of major producers.

If a Chinese investor holds 100% of the shares in an Australian resource company it will have direct control over the mineral
resources of that company and can effectively ensure a supply of the company’s mineral resources to China. This acquisition
structure was used by Sinosteel Corporation when it acquired 100% of the shares in Midwest Corporation.

However, if a Chinese investor holds only a substantial stake in an Australian resource company:

® the Chinese investor is only entitled to a share of the profit of the Australian resources company;

® the Chinese investor will not have control over the company's mineral assets;

* the company's board will develop and deal with the mineral assets of the company in the interests of all of its shareholders
rather than only the Chinese investor; and

® the company can only supply product to the Chinese investor through an arms length, negotiated supply agreement.

China Co Other Shareholders

Arm’s length Supply
Agreement with
Australian Mine co

e

Iron Ore Iron Ore Iron Ore
Project 1 Project 2 Project 3
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If a Chinese investor acquires a direct interest in a resource project, whether through an unincorporated joint venture or

otherwise:

¢ the Chinese investor will own its share of the production output of the project providing a direct source supply with no need
for additional supply agreements; and

* the Chinese investor can focus its investment on the particular assets of interest to it.

Joint ventures been used by Japanese and Korean investors in Australian resource projects for many years. Joint ventures

becoming more popular with Chinese investors and were used by China Petrochemical Corporation to acquire a 60% interest in

the Puffin and Talbot fields.

Ore Project 1
to China Co

s g China Co
4
7
/
/7

/I A

1 1 Joint Venture
, | Agreement
! 1 with Iron Ore
' ! Project 1
| Proportion of ! )
1 output of Iron L e e m e e -
1
1
1

\

= Iron Ore Iron Ore Iron Ore
Project 1 Project 2 Project 3

Foreign Investment Rules

Regardless of the acquisition structure that is used, Chinese investors should also be mindful of Australia’s foreign investment
rules which regulate investment by foreign entities in both shares in Australian companies or assets in Australia.

FIRB prefers that Chinese SOEs acquire up to 50% of Australian resource companies with greenfield assets and up to 15% of
major producers. All acquisitions by SOEs required FIRB approval.

FIRB also has a preference for companies which Chinese SOEs have an interest in to remain listed on the Australian Securities
Exchange (ASX).

While this publication identifies several examples of how Australia’s foreign investment rules may apply, see our publication
entitled ‘Australian Foreign Investment Approval’ for more detailed information.

e ——————————————
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Acquiring shares in a company

Under Australia’s takeover law, a Chinese investor can acquire up to 19.9% of the shares in an Australian listed company by

simply purchasing them on the ASX. However, the takeover provisions in the Corporations Act 2001 (Cth) prohibit any person

acquiring a ‘relevant interest’ in any shares of an Australian listed company if as a result of the acquisition the person’s ‘voting

power’ in the company will be more than 20%, unless the shares are acquired through an approved transaction structure.

® Aperson has a relevant interest in any shares where the person can vote or dispose of the share.

* Voting power is the aggregate percentage of total votes in the target company in which a person and his or her associates
have a relevant interest.

* An associate relationship exists where an entity controls or is controlled by another entity, or acts in concert with another
entity.

The two main approved transaction structures are a takeover bid and a scheme of arrangement.

What is a takeover?

A takeover is a procedure by which offers are made to each shareholder to acquire all, or a proportion of, their shares in a

company.

* A proportional takeover can be an effective way to limit an investor's interest in a company. Some SOEs have used this
structure in order to acquire less than 100% of an Australian listed company and maintain the company's listing, as preferred
by FIRB. For example, Guangdong Nuclear Power Holdings Co undertook a 70% proportional takeover bid for the shares in
Energy Metals Limited to ensure that the company retained a sufficient spread of shareholders to maintain its listing.

* A takeover can either be on-market, where offers to acquire shares are made through the ASX, or off-market where offers are

made directly to the shareholders.

The basis steps involved in an on-market takeover are set out in the following diagram:

Bidder
announces
bid & Bidder’s
Statement
(together
with other
documents)
lodged with ASIC
and sent to the
ASX and Target

Compulsory
Acquisition if
90% achieved

Dispatch offers
and Bidder’s
Statement

End of Offer
Period

Offer Period
commences

Within 14 days
15 days after
announcement
Offer Period
1-12 months

!
'
'
'

Target statement (together with
other documents) lodged with
ASIC, sent to Bidder and ASX and
dispatched

lWith‘n 14 days

-
e ——————
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The basis steps involved in an off-market takeover are set out in the following diagram:

Offer Period to commence within 2 months of announcement

z 5
3 s
- . , I § . ” é 2
lodge Bidders B Send Bidder’s 2 *g Dlspatrjh o <'ers < E
Statermert 2 2 Statement S s and Bidder's T £ Compulsory
Announcement . 88 (togetherwith | & = Statement g End of & A
. (together with - 9 <+ = 2 . 8 Acquisition if 90%
of Bid N2> copy of offer =z (Offer Datecan | g > Offer Period .
offerdocument) | == £ = Qs 2 achieved
X s 9 document) to z9 be up to 3 days 59 =
with ASIC =2 s . £ a 3
=2 Target =34 prior) o= ]
Target dispatches its Target’s Statements
1-15 days after dispatch of Bidder's
Statement (can also be dispatched
with Bidder’s Statement)
What is a scheme of arrangement?
A scheme of arrangement is a statutory procedure to acquire the shares in a target company in the way set out in the ‘scheme’.
A scheme requires the approval of the target company'’s shareholders and the court.
The basis steps involved in a scheme of arrangement are set out in the following diagram:
KD Register scheme Court .
° court for first “ d ith ASIC/ | w “ confirmation
e hearing date. =Y 22 ocs Wi = 2 2 > | lodged with
Announcement| £ 3 Firstcourt | € & | ASX,dispatch | < Meeting of = | Secondcourt | E 3
5 Lodge scheme < . 5©° X © ° 570 ASIC, ASX
of Offer c = hearing date - ™~ |doscand notice| « Shareholders ~ approval . T . .
£ documents s £ 2| Sfmeetinato | © s £ > | notification.
£ | withASICfor | £ £ 3 9 £ £ E 3 | Effective date
z review = 2 3 [IEEEEEEEl = = Z 3| ofscheme
A

Receive no objection letter from ASIC

No min. or max. usually 1 day

Notify ASX, gazette approval, advertise
second court hearing
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Acquiring a direct interest in assets

A Chinese investor can acquire mineral assets directly. This isa common approach to secure supply of mineral resources to
China, recent examples of which have been the acquisition of:

* the Cape Lambert iron ore project by China Metallurgical Group Corporation; and

* the Emerald 'Teresa' coal exploration permits by Xinwen Mining Group Co Ltd.

If it is not possible to acquire mineral assets exclusively, a Chinese investor can acquire a direct interest in the mineral assets
through participation in an unincorporated joint venture. An unincorporated joint venture is an a contractual relationship
between two or more participants for the purposes of undertaking a specific venture. Generally, in a joint venture:

® participants contribute to the costs of the venture and obtain a share of its output in proportion to their interest;

* the assets of the joint venture are held by participants in proportion to their relevant interest;

® each participant is severally liable for the costs, losses and debts of the joint venture; and

* management of the joint venture assets is divided with the participants generally appointing a manager.

For instance, Chevron Texaco, Shell and ExxonMobil have an unincorporated joint venture to establish and operate the $6
billion Gorgon gas project off Western Australia.

A simple unincorporated joint venture is structured as follows:

Participant A Chinese SOE Participant

Owns A% Owns B%

A% of product B% of product

Other factors to consider when choosing an acquisition structure

Of course there are many factors that will be relevant to determining the most appropriate acquisition structure. The following
table provides a high level comparison of takeovers, schemes of arrangement and unincorporated joint ventures. It is intended
to be a guide only and should not be used without specific legal advice.

e —————————————
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* Atakeoverisa

procedure by which
offers are made to each
shareholder to acquire

all, or a proportion
of, their shares in a
company.

* Ascheme of arrangement
is a statutory procedure
to acquire the shares
in a target company in
the way set out in the
‘scheme’. A scheme
requires the approval of:
- thetarget company’s

shareholders; and

* A contractual relationship

between two or more

participants for the purpose of

undertaking a specific venture.

Generally, in a joint venture:

- participants contribute to
the costs of the venture and
obtain a share of output in
proportion to their interest

— the court. - the assets of the joint
L venture are held by
Description . . .
participants in proportion to
their relevant interest
- each participant is severally
liable for the costs, losses
and debts of the joint
venture
- management of the joint
venture assets is divided
with the participants
generally appointing a
manager.

* FIRB will look * FIRB will look favourably FIRB will look favourably on
favourably on on acquisitions that joint project where the interest
acquisitions that maintain the listing of the is not in a sensitive area used by
maintain the listing of target company. the defence force and not of the
the target company. * FIRB prefers that whole of a mining province.

* FIRB prefers that Chinese SOEs acquire FIRB prefers that Chinese SOEs
Chinese SOEs acquire up to 50% of Australian acquire up to 50% of Australian

Relevant up to 50% of Australian resource companies resource companies with
foreign resource companies with greenfield assets greenfield assets and up to 15%
investment with greenfield assets and up to 15% of major of major producers.

regulation and up to 15% of major producers.

producers. ® Schemes can be
® Proportional takeover
bids can ensure that
the necessary spread
requirements to
maintain listing are

structured to acquire only
a proportionate interest in
the target company.

‘
e —————————
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16 ACQUISITION STRUCTURES (CHINA)

¢ |f Bidder acquires less * |f successful a scheme * Investor can secure supply
than 100%: may deliver 100% through its ownership of its
- the bidder will only ownership of a target. share of the JV output.
have an entitlement Accordingly, the bidder
to a share of will completely control
the profit of the the assets of the company
company and can secure supply.
Security of - assets of the
supply company will
be managed by

the board in the
interests of all
shareholders

- aseparate supply
agreement will be

required
* Dividends on shares * Dividends on sharestaxed ® Participants lodge separate tax
taxed as income. as income. returns and adopt their own
* If a bidder can obtain accounting and tax treatment
100% of the shares for any income and expenses of
. through a successful the joint venture.
Taxation
scheme tax advantages
may be obtained through
consolidation with other
wholly owned Australian
entities.
¢ If the bidder acquires * Ifascheme is successful, * Influence proportionate to JV
less than 100% the investor may have ownership.
¢ The board is ultimately complete control of the * Procedure for managing JV set
responsibility for target and its assets. out in joint venture agreement.
Form of control management of the
company and must
actin the best interests
of all the company’s
shareholders.
* Depends on level ® Ascheme deliversa * Influence proportionate to JV
of acceptance by certain outcome: it ownership.
Certainty of shareholders. succeeds if shareholders ® Procedure for managing JV set
outcome ® Minimum acceptance vote in favour and fails if outin joint venture agreement.
conditions can be they do not.

included in an offer.

-
e ———————
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Co-operation

* Atakeover can be

used in both friendly
and hostile situations

® Aschemeis only available
with the active co-
operation of the target.

® Anunincorporated JV is only
available with the active
co-operation of the other JV

with target . . ..
without co-operation of participants.
the target.
A bidder may * Inaddition to approvalby ® Normally not required.
compulsorily acquire the court a scheme must
all of the shares in the be approved by:
target if at the end of - 50% in number of
the offer period it has a shareholders who vote;
Serefhieliles relevant interest in: and
A — 90% of the shares of - 75% of shareholder
dirtedlielk the company; and who voted, with the
— 75% of the shares bidder not able to vote
offered to be its target shares.
acquired under the
bid.
There is no Court * The Court will beinvolved ¢ There is no Court involvement
involvement in a at two stages of the in an unincorporated JV.
takeover bid. scheme procedure. The
Court will
- atthe first hearing, be
asked to convene the
shareholder meeting
Court
. to approve the scheme;
involvement and

- atasecond hearing,
the Court will review
the voting at the
shareholder meeting
and will be asked
approve the scheme.

-
e ———————
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