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MINTER ELLISON — FIRB CASE STUDIES: RECENT CHINESE ACQUISITIONS IN THE AUSTRALIAN MINING & RESOURCES SECTOR

Australia's gatekeeper for foreign investment applications, the Foreign Investment Review Board (FIRB) wishes to retain some
exibility in assessing investment proposals by foreign State-owned entities (SOESs).

FIRB Il

There are three ways for a Chinese State-owned entity to understand the process:

® by considering FIRB's policy pronouncements
° FIRB
® by considering examples of successful applications; and

® by engaging experts in shaping and making applications to FIRB.

° FIRB M

These notes provide examples of applications which have been successful, albeit in some cases after modi cation.
Il

Minter Ellison has extensive and deep experience in making such applications, and in facilitating the consultation which should
accompany an application.

n
Minter Ellison has published other material which helps to interpret and explain FIRB's policy pronouncements.
FIRB mn

It is important for Chinese SOEs to remember that applications by Chinese SOEs for major investments in Australia have been
overwhelmingly successful. Focusing on the hard cases help SOEs to understand the process, but should not discourage them
from pursuing the excellent investment opportunities available in Australia. Australia is a stable and secure environment for
investment, with close and strong economic ties with China.
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Sinosteel & Midwest
$ $Midwest

Minter Ellison advised on the o -market takeover of Midwest
Corporation by a wholly owned subsidiary of China's Sinosteel
Corporation. Sinosteel was the rst PRC state-owned entity

to make an unsolicited takeover bid for a listed Australian
resources company. Foreign Investment Review Board
approval was required and obtained for the transaction.

Midwest Corporation

I FIRB I

Our Shanghai-based lawyers worked alongside our Australian
team in the transaction, advising on PRC legal issues and
government approval procedures relevant to Australian
public takeover issues.

n

A number of aspects made the transaction complex:
Sinosteel's existing joint venture with Midwest in Midwest's
principal iron ore project; a proposal by Murchison Metals
during the currency of the Sinosteel bid for a Midwest/
Murchison merger by scheme of arrangement; and Murchison
and New York hedge fund Harbinger Capital Partners
building strategic stakes in Midwest.

Midwest Midwest
Midwest Murchison Metals /
Murchison Murchison
Harbinger Capital Partners Midwest
-

Issues relating to the proposed development of port and
rail infrastructure by either a partnership between Midwest
and Sinosteel or Murchison and Mitsubishi added further
complexity to deal tactics and execution.

Midwest Murchison

Mitsubishi

In the related but subsequent Murchison Metals/Sinosteel
FIRB application, Sinosteel was restricted to a 49.9% interest
in Murchison Metals because it was already acquiring the
neighbouring Midwest, and control of Murchison Metals
would have given it control of most of an emerging new iron
ore province in Western Australia.

Murchison Metals/ FIRB
Murchison Metals 49.9%
Midwest Murchison Metals
M

The transaction was IFLR Asia's M&A Deal of the Year in 2008.
IFLR Mn

Key issues to note:

® The targetin an unsolicited bid is likely to resist a bid,
unless the bid is at a very large premium to the market
price of the target's shares, even if only to try to force the
bidder to pay more.

n

® Unsolicited bids make a more colourful story for news
organisations than agreed or friendly bids. This can make
them harder to manage than agreed or friendly bids.

n
n
® Public bids (especially unsolicited bids) require well
organised deal teams, with executives from both the
bidder and target fully involved in the deal execution, so
that they can make well-informed decisions promptly as
the bid progresses.

n

® Sinosteel was helped by obtaining FIRB approval before it
made its bid.

° FIRB n

® The successful completion of the transaction resulted in
Sinosteel acquiring a key player in an emerging new iron
ore producing area in Western Australia.

n

—
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The Companies

Sinosteel is China's second largest importer of iron ore. It
engages in developing and processing of metallurgical
mineral resources, trading and logistics of metallurgical raw
materials and products, related engineering technical service
and equipment manufacture.

(0] (0]
M

Midwest is developing iron ore and steel materials projects
from one of the largest land holdings in the expanding Mid
West resources region of Western Australia. It has advanced
production opportunities for iron ore at Koolanooka, Weld
Range, Jack Hills and Robinson Range.

Midwest
n Koolanooka, Weld Range, Jack Hills
Robinson Range n

China Minmetals & OZ Minerals
$ $0z Minerals

On 16 February 2009, China Minmetals Corporation
(Minmetals) and Oz Minerals Limited (Oz Minerals) jointly
announced

Minmetals’ intention to acquire all the shares in Oz
Minerals under a scheme of arrangement. The success of
the transaction was subject to, among other things, FIRB
approval.

2009 2 16 Oz Minerals
Limited (Oz Minerals)$
Oz Minerals n
FIRB r

The Treasurer released a media statement on 27 March 2009
indicating that an important part of FIRB's assessment is
whether proposals conform with Australia's national security
interests. Oz Minerals' Prominent Hill mining operations are
situated in the Woomera Prohibited Area in South Australia,
where a weapons testing range for the Australian Defence
Force is located. The Treasurer informed Minmetals that the
proposal would not be approved if it included Prominent Hill.

2009 3 27 FIRB
-
Oz Minerals Prominent Hill Woomera
Prohibited Area n
Prominent Hill

n

Minmetals subsequently obtained FIRB approval after
revising its application by removing Prominent Hill from its
proposal. FIRB approval was conditional on the following
undertakings given by Minmetals:

Prominent Hill
FIRB MFIRB

® Operate the acquired mines as a separate business with
commercial objectives;

® QOperate the mines using companies incorporated,
headquartered and managed in Australia under a
predominantly Australian management team;

-
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FIRB

® Priceall o -take on arm's-length terms by a sales
team headquartered in Australia, with reference to
internationally observable benchmarks and in line with
market practice;

® Maintain or increase production and employment at
Century, Rosebery and Golden Grove mines, pursue
growth in Century and Rosebery mines, reopen Avebury
mine and develop Dugald River, subject to economic

conditions;

¢ Century, Rosebery
Golden Grove Century
Rosebery Avebury Dugald
River

® Comply with Australian industrial relations laws and
honour employee entitlements; and

® Maintain and increase levels of Indigenous employment
in its local operations and honour agreements with
Indigenous Australian communities.

n

The Treasurer indicated that these undertakings, which are
designed to protect around 2,000 Australian jobs, ensure
consistency with Australia’s national interest principles.

2000

Key issues to note:

® Where FIRB initially blocks approval, it may then be
prepared to consider alternative proposals.
® FIRB
I
® Toe ectively respond to FIRB approval issues, ask whether
an alternative acquisition or asset purchase structure
would be considered.
¢ FIRB
Mn
® The opportunity to obtain full control of a portfolio of
reasonable-quality assets and a solid position in the
Australian industry needs careful consideration and
planning for Chinese state-owned enterprises.

 —
f

The Companies

Oz Minerals is Australia's third largest diversi ed mining
company and is the world's second largest producer of zinc as
well as a substantial producer of copper, lead, gold and silver.

0Oz Minerals
O O n

Minmetals focuses on the exploration, development and
production of strategic metals including copper, aluminium,
tungsten, antimony and zinc.

0O O O 0O
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Hunan Valin & Fortescue
$ $Fortescue

On 25 February 2009, Hunan Valin Iron and Steel Group
(Valin) agreed to acquire a 16.5% stake in Fortescue Metals
Group (Fortescue) through the subscription of 225 million
new shares in Fortescue and the purchase of 275 million
shares from American hedge fund Harbinger Capital Partners
(an existing Fortescue shareholder). On 9 March 2009,
Fortescue agreed to issue an additional 35 million Fortescue
shares to Valin, such that Valin would acquire a 17.4% stake in
Fortescue.

2009 2 25 Fortescue
Metals Group(Fortescue) 2.25

Harbinger Capital Partner Fortescue
2.75 Fortescue 16.5% M2009 3 9

Fortescue 3500 Fortescue
Fortescue 17.4% n

The deal involved a standstill agreement preventing Valin
from acquiring an interest of more than 17.55% of Fortescue.
Concurrently with the share agreement, Fortescue and Valin
also entered into a Cooperation Agreement to increase

iron ore sales to Valin and to research new technologies to
process lower grade resources from some of Fortescue's
iron ores. The agreement involved the establishment of a
50:50 joint venture to develop low grade resources from
some of Fortescue's tenements and to give Valin the option
to participate in any additional new projects Fortescue
undertakes.

Fortescue
17.55% M Fortescue
Fortescue n
Fortescue
Fortescue
ns

On 31 March 2009, Hunan Valin Iron and Steel Group received
approval from FIRB and the Treasurer to acquire a share of

up to 17.55% in Fortescue. FIRB approval was conditional on
the following undertakings given by Valin (and agreed to by
Fortescue):

2009 3 31 FIRB
Fortescue 17.55% MFIRB

Fortescue

-
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® Any person nominated by Valin to Fortescue's board will
comply with the Director's Code of Conduct maintained by
Fortescue;

e Fortescue

® Any person nominated by Valin to Fortescue's board will
submit a standing notice under the Australian Corporations
Act of their potential con ict of interest relating to
Fortescue’s marketing, sales, customer pro ts, price
setting and cost structures for pricing and shipping; and
° L y
Fortescue O O (@)

® Valin and any person nominated by it to Fortescue's
board will comply with the information segregation
arrangements agreed between Fortescue and Hunan
Valin.
° Fortescue
M

The Treasurer stated that these undertakings ensure
consistency with Australia’s national interest principles and
ensure the appropriate separation of Fortescue’s commercial
operations and customer interests, and support the market-
based development of Australia’s resources.

Fortescue

Key issues to note:

® Acquisition of a non-controlling shareholding will be less
sensitive than a controlling shareholding.

° r

® For Chinese entities looking to invest in Australia, look at
alternative models such as joint ventures, asset deals or
supply contractsasadi erent option to a takeover.

(0]
n
® Standstill agreements can assist in ensuring an application
for foreign investment is approved.
° r
® Prior strategic undertakings can form a solid foundation
for future investments.
° n
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® Clearly de ned corporate governance measures and limits
on the powers of directors will conform with Australia's
national interest principles for investments by foreign
government entities.

The Companies

Fortescue is Australia's third largest iron ore producer. The
company boasts the largest holding in the Pilbara region of
Western Australia.

Fortescue n
Pilbara n

Hunan Valin is one of the leading steel manufacturers in
China, with its main production facilities located in Hunan
Province. Valin's products include steel pipes, bars, wires,
sectional products, hot rolled steel plates, copper plate pipes
and inner-twisted pipes.

M 0 O O @] (0]

Chinalco & Rio Tinto
$ 9

In early 2008 Chinalco acquired a strategic stake in Rio Tinto.
2008 r

Rio Tinto is one of the world's leading mining companies, and
has an unusual corporate structure using both English and
Australian holding companies. It is subject to the takeover
regulations of both those markets.

n

In February 2009 Rio Tinto recommended to its shareholders
a complex transaction with Chinalco, which would result in
Chinalco increasing its strategic stake in Rio Tinto, acquiring
direct ownership of an interest in a number of Rio Tinto
assets, and in gaining representation on a number of Rio
Tinto group boards.

2009 2

The transaction was required to be subject to Rio Tinto
shareholder approval. It was also subject to a number of
regulatory approvals, including by FIRB.

n
FIRBI

February 2009 was a challenging time in the market for a
number of Rio Tinto's products. The Rio Tinto group was
widely perceived to be carrying too much debt for the
unexpected market conditions. The Chinalco transaction
would restore Rio Tinto's nancial strength, and form a
strategic alliance with a major entity in the growing Chinese
market.

2009 2
n
n
I

FIRB did not reject the transaction, but did require
considerable time to assess its complexity..

FIRB M FIRB

M

By the beginning of June 2009, Rio Tinto had not yet been
able to put the transaction to its shareholders for their

 —
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FIRB CASE STUDIES: RECENT CHINESE ACQUISITIONS IN THE AUSTRALIAN MINING & RESOURCES SECTOR

approval. Rio Tinto's market condition had improved and the The Companies
share price had recovered. Consequently, Rio Tinto's directors
considered that they could no longer recommend the

transaction as being in the best interests of shareholders. Chinalco is one of the largest diversi ed metals and mining
companies in China and is engaged in exploring, mining

2009 6 N and processing various mineral resources including bauxite,
M M copper and other metals. It is the largest domestic Chinese
n producer of aluminium, and the third largest domestic
As permitted by the agreement between Rio Tinto and Chinese producer of copper.
Chinalco, in these circumstances Rio Tinto terminated the o
agreement and paid Chinalco a substantial break fee. o n
n
0

Rio Tinto is a leading international mining group, combining
Rio Tinto plc, headquartered in the UK, and Rio Tinto Limited,
based in Australia. The group's major products include
aluminium, copper, diamonds, energy products, gold,

Key issues to note:

* Atransaction which is agreed when markets are weak but industrial minerals (borates, titanium dioxide, salt and talc),
which is subject to shareholder approval many months in andiron ore.
the future is unlikely to be completed if markets recover
before shareholder approval is obtained. n OO0
* 0 oo o) 0
n
0

® Complex transactions may take regulators longer to
evaluate than simpler transactions.

n

® FIRB required an unusually long time to evaluate the
proposal, because FIRB found it di cult to assess whether
Chinalco'sin uence in the Rio Tinto group and over the
marketing of certain products would have ane ect on the
market for any of Rio Tinto's products.

® FIRB FIRB

-

® Transactions with large companies possessing signi cant
market presence can be subject to more regulatory
approvals and be harder to successfully execute than
transactions with smaller players.

-
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Yanzhou Coal & Felix Resources
$ $Felix Resources

On 13 August 2009, Yanzhou Coal Mining Company Limited
(Yanzhou) announced its intention to acquire all the shares
in Felix Resources Ltd (Felix) under a scheme of arrangement.
Although Yanzhou was asked to submit its FIRB application

a second time (before FIRB’s 30-day review period lapsed),
approval was granted on 23 October 2009. FIRB approval

was conditional upon the following undertakings given by
Yanzhou:

2009 8 13
Felix Resources Ltd(Felix) n
FIRB FIRB30
2009 10 23 MFIRB

® Felix's assets must be run by an Australia-based company,
Yancoal Australia (Yancoal). Yanzhou must list Yancoal on
ASX by 2012 and reduce its ownership to less than 70%;

® Felix —_—

2012
70%

® Yanzhou's economic ownership of the existing underlying
assets must be at or below 50% following the listing of
Yancoal (this is expected to require a sell down by Yanzhou
of other assets in Australia);

¢ 50%

® Ensure that Yancoal's CEO and CFO reside in Australia;
® Yancoal must be headquartered locally and have a

predominantly Australian management and sales team;
and

® Yancoal must market coal produced at all of its
Australian mines on arm's-length terms with reference to
international benchmarks.

n

The Yanzhou Felix takeover approval is in con ict with past
decisions which limited these takeovers to 49.9% (exceptin
many cases of economic distress). Itis also di cult to align
this decision with the recent comments made by FIRB.

Felix
49.9% M
FIRB n

Key issues to note:

® Yanzhou's commitment to retaining Felix's existing
management and workforce, as well as maintaining sta at
the Austar coal mine in New South Wales.

e Felix

Austar n

® Acquisition where the assets of the mid-sized company
are not strategic is expected to be less sensitive. This is on
the basis that Felix's major product, thermal coal, is not
considered to be as strategically important as iron ore.

n Felix
n
® Astrong Australian management presence can assist
in ensuring an application for foreign investment is
approved.

n

® Undertaking to list (in this case an Australian company,
Yancoal by 2012) and e ect a sell-down (in this case by at
least 30% (ie to not more than 70% stake)) demonstrates
FIRB's preference for Australian companies that are
acquired by state-owned foreign entities to release over
time asigni cant minority stake through a stock market
listing.
2012 30%

70% FIRB
-

® Opting to resubmit an application with FIRB (before the
30-day consideration period lapses), rather than allowing
a 90-day extension of the review, may result in a decision
sooner.

* FIRB 30 90
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¢ However, Australian Government o cials have since
rejected comments that the Yanzhou decision could serve
as a precedent for future state-owned foreign investment,
stating that it ‘should only be read as a decision on the case
athand’.

The Companies

Felix operates coal mines in Queensland and New South
Wales, plus the Moolarben mine under development in
the Hunter Valley. Felix produces PCI, semi-soft coking
and thermal coals, and is a party to the Newcastle Coal
Infrastructure Group.

Felix Hunter Valley
Moolarben MFelix PCIO
M

Yanzhou is a Chinese company principally engaged in
underground coal mining, preparation and processing, sales
and railway transportation for coal. Yanzhou operates six coal
mines in PRC as well as a regional rail network that links these
mines with the national rail network.

@] (0]




Minter Ellison contacts:

Sydney

James Philips
T+ 6129921 4945

Canberra

lain Sanford
T+61 26225 3014

Adelaide

FaiPeng Chen
T +61 882335424

Emails: rstname.lastname@minterellison.com or for New Zealand:

FIRB

Melbourne

Marcus Best
T+ 61386082946

Perth

Andrew Thompson
T +61 8 9429 7587

New Zealand

Rachel Devine
T+ 6493539912
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